                                                                    March 9, 1998

Ms. Cynthia Curry

Staff Counsel

Health and Welfare Agency Data Center

1651 Alhambra Boulevard

Sacramento, California  95816

 Re:  Your Request for Advice

         Our File No. I-98-006
Dear Ms. Curry:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Because you have not named specific designated employees or described the specific governmental decisions to be made, we can only provide general guidance in response to your questions.  Accordingly, we are treating your request as one for informal assistance, which does not provide the requestor with the immunity provided by formal written advice.  (Section 83114; Regulation 18329(c)(3).)  Please feel free to contact the Commission for further advice should you have questions regarding a specific employee’s participation in a particular governmental decision.        

QUESTIONS

1.  If the specifications do not specify Intel, but there is a likelihood that the vendor will provide an Intel product that meets the specifications, will an employee who owns Intel stock of  $1,000 or more in value have a conflict of interest?
2.  If your agency established standards that include Microsoft products for all computers purchased, owned or maintained by the agency and the employee simply supports the continuation of that policy in his or her decision-making process, and assuming the employee was not involved in establishing the standards, would the employee who owns Microsoft stock of $1,000 or more in value have a conflict of interest?

CONCLUSIONS

1.  Yes, if it is likely that a vendor will provide an Intel product that meets the specifications, an employee with a financial interest in Intel must disqualify himself from participation in a decision to purchase computers if the effect of the decision would increase Intel’s gross revenues by one million dollars or more.    

2.  Yes, even if your agency establishes standards that include Microsoft products for all computers purchased, an employee with a financial interest in Microsoft will have a conflict of interest and be disqualified from making or participating in a decision to purchase computers under these guidelines, if the decision would have the effect of increasing the gross revenues of Microsoft by one million dollars or more.   

FACTS
Many employees of The Health and Welfare Agency Data Center (“HWDC”) participate in the decision-making process as described in regulation 18700.  In particular, these employees may participate in the decision whether or not HWDC should purchase computers or computer products that may potentially include Microsoft or Intel products.  Most computers or computer related equipment contain some Intel product, and many computers include as part of the computer “package” Microsoft software products.

ANALYSIS
The Political Reform Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on: 

  “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

   (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

   (c)  Any source of income, other than gifts and other than loans 

by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

   (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

   (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating [$290] or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.


* * *

   For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (Section 87103.)

A “public official” is defined as a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  The designated employees about whom you are requesting advice are considered public officials under the Act. 

1.  Economic Interest.   Section 87103(a) prohibits a public official from making a governmental decision that will have a material financial effect on a business in which the official has a direct or indirect investment of $1,000 or more.  Employees of HWDC who own Intel or Microsoft stock worth $1,000 or more have a financial interest in such companies under section 87103(a).  These employees will have a conflict of interest and may not participate in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on the corporation in which they own stock or a subsidiary of that corporation.
  

2.  Foreseeability.  Under the Act, you must determine whether it is reasonably foreseeable that a particular governmental decision will have a financial effect on Microsoft or Intel.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not considered to be reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

As you described, certain HWDC employees may participate in the decision whether or not HWDC should purchase computers or computer products that may potentially include Microsoft or Intel products.  Even if HWDC’s contract requirements do not specify that the computers purchased contain Intel components or Microsoft software, the computers purchased may well contain these products.  As you noted, most computers or computer related equipment contain some Intel product, and many computers include a Microsoft software package.  Therefore, there is a substantial likelihood that a decision to purchase thousands of computers would have a financial effect on Intel or Microsoft, and the effect would be considered reasonably foreseeable.  

3.  Materiality.  To determine whether the financial effect of a governmental decision on a business entity is material, you must examine whether the entity is directly or indirectly involved in the decision.  Regulation 18702.1 provides that the effect of a decision will be considered material on any source of income or business entity, if the entity or source is directly involved in the decision.  A person or entity is directly involved in a decision before your agency if the decision involves a contract with that person or entity, or if that person or entity initiates the proceeding in which the decision will be made, or is a named party in, or the subject of, the proceeding.  (Regulation 18702.1(b).)

Because Microsoft and Intel will not be directly involved in HWDC’s decision to purchase computers, the question is whether the indirect effect of a decision on Microsoft or Intel is  considered material under the Act.  Regulation 18702.2 (copy enclosed) establishes monetary thresholds to determine when a decision is considered to have a material financial effect on a business entity.  For large businesses, regulation 18702.2(a) provides that a decision will have a material financial effect as follows:

   “(a)  For any business entity listed on the New York Stock Exchange or the American Stock Exchange:

   (1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more; or

   (2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, in which case the increase or decrease in expenses must be $250,000 or more; or

   (3)  The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.  (Regulation 18702.2(a).)

Microsoft and Intel are both Fortune 500 corporations.  Under regulation 18702.2(a), the decision will have a material financial effect on Microsoft or Intel if it will result in increased revenues to Microsoft or Intel of one million dollars or more.  

If an employee has a financial interest in Microsoft or Intel, the employee may not participate in any decision that would increase the corporation’s gross revenues by one million dollars or more.  Even if HWDC establishes standards that include Microsoft products for all computers purchased, an employee with a financial interest in Microsoft or Intel would be disqualified from making a decision to purchase computer equipment under those guidelines, if the decision would have a material effect on Microsoft or Intel.  

Generally, each governmental decision is analyzed independently to determine if there will be a foreseeable material financial effect on an official’s financial interest.  (In re Owen (1976) 2 FPPC Ops. 77.)  In certain instances officials may participate in decisions that implement major policy decisions already made, despite their financial interests.  However, they may only participate in implementing decisions if these decisions will not independently have a material effect on their economic interests.  (See, e.g., Miranda Advice Letter, No. I-94-216 and Athan Advice Letter, No. A-86-094.)  Decisions made pursuant to HWDC standards that include Microsoft products for all computers purchased would not be considered implementing decisions because they could independently have a material effect on an employee’s economic interests.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Hyla P. Wagner

Staff Counsel, Legal Division

Enclosure
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�   Regulation 18706 provides that an official has a financial interest in a decision for purposes of the Act’s conflict-of-interest provisions, if it is reasonably foreseeable that the decision will have a material financial effect on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has one of the interests defined in section 87103(a), (c) or (d), above.  Regulation 18236 defines when entities are considered parents, subsidiaries, or otherwise related business entities for purposes of the Act. 





