                                                                    February 23, 1998

Robert W. Hargreaves

Best Best & Krieger LLP

39700 Bob Hope Drive, Suite 312

Post Office Box 1555

Rancho Mirage, California  92270

 Re:  Your Request for Advice

         Our File No. A-98-013
Dear Mr. Hargreaves:

This letter responds to your request on behalf of Bette Myers for advice about the Political Reform Act (the “Act”).
 

I.  QUESTION
May Ms. Myers, an appointed member of the Mt. San Jacinto Winter Park Authority (“Authority”), take part in decisions about an advertising services contract awarded by the Authority to the Jones Agency (“Jones”)?  

II.  CONCLUSION
Ms. Myers has a disqualifying conflict of interest in the decisions if Desert Publications, Inc., which uses Jones as a “dba,” is a source of income to her of $250 or more in the previous 

twelve months by virtue of the payments it makes to the Public Record for advertising.  Ms. Myers may also have a disqualifying conflict arising from her interest in the Public Record and in Myers Publications, Inc.  
III.  FACTS
Ms. Myers is the sole owner of Myers Publications, Inc.  Myers Publications owns more than 10 percent of the Public Record, a newspaper.  The remainder of the Public Record is owned by Desert Publications, Inc.  Ms. Myers serves as the editor of the Public Record.  However, she has received no compensation whatsoever for her services as editor in more than twelve months.  

“The Jones Agency” is a dba of Desert Publications.  Desert Publications dba Jones was recently awarded an advertising services contract by the Authority.  Ms. Myers did not take part in the decision to award the contract.   

Desert Publications has placed advertisements in the Public Record on behalf of its clients.   

IV.  ANALYSIS
A.  Introduction. 
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

The conflict‑of‑interest analysis under the Act is a four‑part test:  (1)  A public official must be participating in a governmental decision, (2) and it must be reasonably foreseeable  that, (3) the decision will have a material financial effect, (4) distinguishable from the effect on the public generally, on the official, a member of the official's immediate family, or on any one of six statutorily identified economic interests of the official.

As a public official,
 Ms. Myers will have a disqualifying conflict of interest with regard to governmental decisions about the advertising services contract if the decisions will have a reasonably foreseeable and material financial effect on her economic interests which is distinguishable from the effect on the public generally.

B.  Making, participating in making, or using official position to influence governmental decisions.
The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)  

By voting on the decision about advertising services contract, Ms. Myers would be making governmental decisions.  (Regulation 18700(b)(1).)  By taking part in deliberations and negotiations leading up to a vote, she would be participating in making decisions, and also using her official position to influence the decisions.  (Regulations 18700(c), 18700.1(a).)  

Thus, the Act’s conflict-of-interest rules are applicable to the situation you describe in your advice request.

C.  Identifying economic interests. 
1.  Introduction
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  “Economic interests” are identified by referring to Section 87103.  (Regulation 18702(a)(4).)  Section 87103 recognizes six kinds of economic interests from which conflicts of interest may arise: 

The public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.

A business entity in which the public official has a direct or indirect investment
 of $1,000 or more; 

Real property in which the public official has a direct or indirect interest of $1,000 or more; 

Any source of income which aggregates to $250 or more within 12 months prior to the decision;

A business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management;

A donor of gifts to the public official if the gifts aggregate to $290 or more within 12 months prior to the decision;  

(Section 87103; Regulation 18702.1(a)(4).)

2.  Desert Publications is a potentially disqualifying source of income to Ms. Myers if her pro rata share of income for Desert Publications is $250 or more.  

Ms. Myers’ income, for purposes of the Act, includes a pro rata share of the income received by the Public Record because she owns more than 10 percent of the Public Record.  (Section 82030(b).)  To determine her pro rata share attributable to any particular source of income to the Public Record, multiply the total income received by the Public Record from the source by the percentage which represents Myers Publications’ ownership stake.  (E.g., if Myers Publications owns 27 percent of the Public Record, which receives $1,000 in income from advertiser A, $270 of that income “passes through” to Ms. Myers.)  

Desert Publications places advertisements in the Public Record, for which it presumably pays.  If Ms. Myers’ pro rata share of that advertising revenue received by the Public Record exceeded $250 in the past twelve months, then Desert Publications is a source of income to her.  

Assuming that Desert Publications is an economic interest of Ms. Myers as a source of income, it is directly involved in the Authority’s decisions about the advertising services contract.  This is so because Desert Publications, dba Jones, is a party to the contract.  As such, it would be the subject of any proceeding involving the advertising services contract.  (Regulation 18702.1(b)(2).)  (See part IV.D.)  

3.  Ms. Myers also has economic interests in the Public Record and Myers Publications as business entities.  

Ms. Myers has an economic interest in both the Public Record and Myers Publications as business entities.  (Section 87103(a), (d).)  

Both of these economic interests are indirectly involved in the Authority’s decisions about the advertising services contract.  Regulation 18702.1(b) states the conditions in which a business entity is considered to be directly involved in a governmental decision.  None of these conditions are true as to either the Public Record or Myers Publications in connection with the advertising services contract decisions.  Therefore, by default, each is indirectly involved in the decisions.  (See part IV.D.)

D.  Reasonable foreseeability and materiality.
1.  Introduction.   

Having identified Ms. Myers’ probable economic interests, the next step is determining whether the Authority’s decisions about the advertising services contract will have a reasonably foreseeable and material financial effect on those economic interests.  

Whether the financial consequences of a governmental decision are reasonably foreseeable at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Whether a financial effect is material is determined under various regulations promulgated by the FPPC, depending upon the nature of the interest and the degree to which it is involved.  (Regulation 18700 et seq.)

2.  The Authority’s decisions about the advertising services contract will have a reasonably foreseeable material financial effect on Desert Publications.  

Assuming that Desert Publications is indeed a source of income to Ms. Myers, it is directly involved in the Authority’s decisions about the advertising services contract.  (See part IV.C.2., above.)  The Commission’s regulations provide that any reasonably foreseeable financial effect on a directly involved source of income is deemed to be material.  (Regulation 18702.1(a)(1).)  

Here, it is not just reasonably foreseeable but virtually certain that future Authority decisions about the advertising services contract will have at least some financial effect on Desert Publications dba Jones because that business entity is a party to the contract.  Therefore, assuming that Desert Publications is indeed a source of income to her, Ms. Myers has a disqualifying conflict of interest in decisions about the advertising services contract.
  

3.  The indirectly involved business entities.  

As explained above, Ms. Myers has an economic interest in both the Public Record and Myers Publications, both of which are indirectly involved in the Authority’s decisions about the advertising services contract.  (See part IV.C.3., above.)  Whether a financial effect is material as to an indirectly involved business entity is determined under Regulation 18702.2.  That regulation prescribes alternative rules depending on the size of the business.  Subsection (g) probably applies to both the Public Record and Myers Publications.  Regulation 18702.2(g) provides that the effect of a government decision on a business is material if any of the following three conditions is true as a result of the decision:  

“(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

“(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

“(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

Thus, the important question is whether it is reasonably foreseeable that the Authority’s decisions about the advertising services contract will result in any of the three conditions stated in Regulation 18702.2(g) being true as to either the Public Record or Myers Publications.  If the answer is yes as to either business, then Ms. Myers has a disqualifying conflict of interest arising from that business.
  We cannot make this determination from a distance.  Based on her superior access to and understanding of the facts, Ms. Myers must make this determination with regard to each business.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  You have told us that the Authority is a public agency.  As a member of the Authority’s Board, Ms. Myers is a public official for purposes of the Act.


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agent, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  We have not exhaustively analyzed the applicability of the public generally exception (Section 87100; Regulation 18703 et seq.) because it is virtually certain not to apply in this case.  In a nutshell, a public official otherwise faced with a conflict of interest is not disqualified if the effect on his other financial interest is indistinguishable from the effect on the public generally.  Under the Commission’s regulations, this means that a significant segment of the public must be affected in a manner substantially similar to effect on the public official’s interest(s).  (Ibid.)  Here, it is most unlikely that a significant segment of the public will be affected by the Authority’s decisions about the advertising services contract in substantially the same manner as will Desert Publication dba Jones as a party to the contract.  


�  Again, we have not exhaustively analyzed the applicability of the public generally exception because it is virtually certain not to apply if a conflict indeed arises from either business.  (See footnote 4, above.)  Given the apparently specialized nature of the contract, it is unlikely to affect a significant segment of the public in a manner substantially similar to the manner in which it affects either the Public Record or Myers Publications.  





