                                                                    March 6, 1998

James F. Sweeney

Attorney At Law

455 Capitol Mall, Suite 801

Sacramento, California  95818

 Re:  Your Request for Advice

         Our File No. A-98-022
Dear Mr. Sweeney:

This letter responds to your request for advice about the Political Reform Act (the “Act”).
    

I.  QUESTIONS
You are the former Chief Counsel to the California Secretary of State.  To what extent, if any, do the Act’s restrictions on the post-governmental employment of former state administrative officials restrict your ability to engage in the following activities on behalf of paying clients?  

(1)  Filing of campaign and lobbying reports. 

(2)  Submitting formal requests for waivers of fines and penalties for late filing of campaign and lobbying reports.  

(3) (a) Filing of candidate ballot designations. 

(3) (b) Challenging candidate ballot designations. 

(4) (a) Filing of ballot measure titles, summaries, and arguments.  

(4) (b) Challenging ballot measure titles, summaries, and arguments. 

II.  CONCLUSIONS
(1)  Filing of campaign and lobbying reports:  This activity is not forbidden by the permanent ban or the one-year ban.

(2)  Submitting formal requests for waivers of fines and penalties for late filing of campaign and lobbying reports:  You are permanently prohibited from representing, for compensation, any person in such a proceeding if you participated in the matter while Chief Counsel to the Secretary of State.  You are not prohibited by the one-year ban from submitting formal requests for waivers of fines and penalties for late filing of campaign and lobbying reports if you are not otherwise precluded from doing so by the permanent ban.

(3) (a)  Filing of candidate ballot designations:  Assuming you mean new filings to be made after you left your position as Chief Counsel to the Secretary of State, the permanent ban does not apply to this activity.  Also, the one-year ban does not prohibit you from filing new candidate ballot designations after you have left the Secretary of State.  

(3) (b)  Challenging candidate ballot designations:  You may not represent a paying client in any such proceeding in which you participated while Chief Counsel to the Secretary of State.  With regard to any particular challenge, if you are not otherwise barred by the permanent ban, you are not barred by the one-year ban. 

(4) (a)  Filing of ballot measure titles, summaries, and arguments:  Assuming you mean new filings to be made after you left your position as Chief Counsel to the Secretary of State, the permanent ban does not apply to this activity.  The one-year ban does not prohibit you from filing candidate ballot designations after you have left the Secretary of State.  

(4) (b)  Challenging ballot measure titles, summaries, and arguments:  If you participated, within the meaning of Section 87400(d) and 87401, in a challenge while Chief Counsel to the Secretary of State, you may not now represent a paying client in the proceeding.  If you are not otherwise barred by the permanent ban, you are not barred by the one-year ban.  

III.  FACTS
You served as Chief Counsel to the California Secretary of State from January 1997 to January 1998. Your duties and responsibilities included serving as chief legal officer of the agency and direct supervisor of the agency's Legal Affairs Unit, acting as counsel to Secretary Jones in his official capacity, serving as legal adviser to the Notary Investigations Unit and Election Fraud Investigations Unit, and representing the agency in litigation matters pending against the Secretary of State.  You have acted as lead appellate counsel in the Ninth Circuit Court of Appeals case Jones v. Bates, et al., concerning Proposition 140 term limits, and as agency counsel in California Democratic Party et al. v. Jones, concerning Proposition 198, and Voting Rights Coalition et al. v. Wilson et al., concerning the alternate residency confirmation process enacted by SB 1313.  Moreover, you participated in the development and implementation of the Secretary of State's newly-enacted ballot designation regulations and have counseled the agency on a variety of related election law issues.

The Secretary of State, pursuant to his authority as chief elections officer of the State of California under Government Code Section 12172.5, conducts criminal investigations into allegations of election fraud and employs a full-time staff of peace officers for this purpose.  The Election Fraud Unit is directly supervised by the Chief of the Elections Division and the Supervising Senior Special Investigator, who is based in Los Angeles.  As Chief Counsel, your role in the Unit consisted of exercising general oversight of the investigators' workloads for purposes of assessing the Unit's overall caseload and offering the investigators legal advice as needed in the conduct of investigations.  Additionally, you would, when requested, speak with members of the public regarding elections fraud complaints filed with the office and serve as a liaison between local district attorneys, county counsels, city attorneys and privately retained attorneys and the agency's investigators.

Effective February 1, 1998, you left the Secretary of State's Office and became of counsel to the Sacramento and Santa Monica, California law firm of Bell, McAndrews & Hiltachk ("the law firm").  You expect that you will help develop and participate in firm litigation activities, including white collar criminal defense, defense of Political Reform Act criminal, civil and administrative enforcement cases, and litigation concerning constitutional issues related to campaign and election laws, and to provide campaign and election law legal services to the firm's clients.  

The law firm, on an ongoing basis, communicates with the Secretary of State to file campaign and lobbying reports for its clients, to submit formal requests for waivers of fines and penalties for late filing of campaign and lobbying reports for its clients, and to file candidate ballot designations, ballot measure titles, ballot measure summaries, and ballot measure arguments.   

The law firm also engages in litigation associated with the filing and challenge of candidate ballot designations, ballot measure titles, summaries and ballot arguments.  The firm also engages in litigation involving state and local government agencies other than the Office of the Secretary of State.  

The law firm is outside counsel to the Secretary of State’s campaign committee and the Secretary of State as an officeholder and candidate with respect to Political Reform Act and election law compliance. 

You bring to our attention in particular a lawsuit entitled Doug Comstock, et al. v. Naomi Nishioka, et al., San Francisco Superior Court No. 991-486.  The law firm and you have already entered into an agreement which requires the implementation of rigorous screening procedures (commonly referred to in the parlance as "an ethical wall" agreement) regarding the Comstock case.  Under the terms of that agreement, you will neither directly nor indirectly participate in the Comstock case and will be completely screened off from any interaction with the case or access to any information pertaining to it.  The law firm has agreed to maintain the files in the matter separately from your files and implement measures to ensure that no interchange between you regarding the case will occur.  Moreover, you will not participate financially in any legal fees earned by the law firm as a result of its representation in the San Francisco election contest case.  
IV.  ANALYSIS
A.  Introduction.  

Your request raises what are colloquially known as “revolving door” issues.  The Act disqualifies individuals who have recently left state service from holding certain types of private employment for certain periods of time.  One of the champions of revolving door legislation, Sen. Milton Marks, for whom one of the Act’s key provisions is named, wrote, “revolving door laws will prevent public officials from leaving public office only to return as advocates of private interest armed with inside information gain [sic] while exploiting the public’s trust.”  (Letter of Sen. Milton Marks to Sen. David Roberti, April 4, 1990.)  

There are two parts to the Act’s post-governmental employment restrictions, known as the “permanent ban” (Sections 87400-87405) and the “one-year ban.” (Section 87406.)

B.  Summary of applicable law.  

1.  The permanent ban.  

 You are permanently prohibited from “switching sides” in certain proceedings in which you participated as Chief Counsel to the Secretary of State.   Specifically, 

“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi‑judicial or other proceeding if both of the following apply:

(a)  The State of California is a party or has a direct and substantial interest.

(b)  The proceeding is one in which the former state administrative official participated.”  ( Section 87401.)

Moreover, you may not assist or advise others with regard to proceedings in which you are disqualified under Section 87401.  (Section 87402.) 

For purposes of applying the permanent ban, it is essential to determine in which proceedings you “participated,” in the meaning of the statute.  Section 87400(d) provides, 

“‘Participated’ means to have taken part personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information as an officer or employee, but excluding approval, disapproval or rendering of legal advisory opinions to departmental or agency staff which do not involve a specific party or parties.”   (Section 87400(d).)

This covers any proceeding in which you personally participated while Chief Counsel to the Secretary of State, as well as any proceeding which you supervised.  (Brown Advice Letter, No. A‑91‑033.)   You are considered to have “supervised” a proceeding if you were in the supervisory chain-of-command for the person or persons handling the proceeding, even if you otherwise had no substantive input into the handling of the mater.  (Ibid.)  

The permanent ban restricts only compensated activity, it does not prevent you from representing or assisting any person on a volunteer basis.  Further, it does not prevent you from representing the state or a state agency.  (Sections 87401 and 87402.)

Section 87403 contains some additional narrow exemptions from the permanent revolving door prohibitions.  These generally allow you to provide uncompensated expert witness testimony or, in specific circumstances, and with the permission of the Commission or a court, to participate more actively in a proceeding that was pending during your tenure with the Commission.  

The adoption, amendment, or repeal of regulations are not considered "judicial, quasi‑judicial or other proceedings" covered by these statutes, because they involve the formulation of rules of general application to be applied prospectively and not the rights or claims of specific parties.  (Huston Advice Letter, No. A‑84‑002.)  (Your participation in rulemaking activities of the Secretary of State, however, is restricted by the one‑year ban discussed below.)

2.  The one-year ban.
In addition to permanently being barred from working on proceedings in which you participated while Chief Counsel to the Secretary of State, you are also subject to a one‑year ban on influencing certain Commission actions.  Government Code Section 87406(d)(1) states:

“No designated employee of a state administrative agency, any officer, employee, or consultant of a state administrative agency who holds a position which entails the making, or participation in the making, of decisions which may foreseeably have a material effect on any financial interest, and no member of a state administrative agency, for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  For purposes of this paragraph, an appearance before a state administrative agency does not include an appearance in a court of  law, before an administrative law judge, or before the Worker's Compensation Appeals Board.  The prohibition of this paragraph shall only apply to designated employees employed by a state administrative agency on or after January 7, 1991.” 


Thus, for one year after leaving your position as the Chief Counsel to the Secretary of State, you may not be paid to appear before or communicate with the Secretary of State or his staff for the purpose of:

· influencing administrative action,

· influencing legislative action;

· influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract; or

· influencing any action or proceeding involving the sale or purchase of goods or property.

 (Section 87406(d).)

C.  The law applied to your situation.  

Your advice request describes several activities in which you expect to engage in private law practice.  Each is considered in turn below.  

1.  Filing lobbying and campaign reports.  

We understand the filing of these reports to require only ministerial action by the Office of the Secretary of State.  Therefore, this activity is not forbidden by the permanent ban or the one-year ban.  (Miller Advice Letter, No. I-93-098.)  

2.  Submitting formal requests for waivers of fines and penalties for late filing of campaign and lobbying reports.  

It is helpful to divide such requests into two groups.  The first group is comprised of requests for waivers of fines and penalties imposed before you left your position as Chief Counsel to the Secretary of State; the second group is comprised of those requests for waivers of fines and penalties imposed after you left.  

As to the first group, you are permanently prohibited from representing, for compensation, any person in such a proceeding if you participated in the matter while Chief Counsel to the Secretary of State.  The question of your participation is a question of fact: did you handle the proceeding, or supervise the person(s) who did?  If the answer to both questions is no, then you did not participate in the proceeding within the meaning of the permanent ban, and the permanent ban is not applicable to you.  

That leaves the question of whether the one-year ban applies to the first group of waiver requests.   In the Ordos Advice Letter, No. A-95-052, we advised the ex-Chairman and ex-Executive Director of the Fair Political Practices Commission (FPPC) that the FPPC’s enforcement proceedings were not covered by the one-year ban.  FPPC enforcement proceedings of the type considered in the Ordos Letter are commenced only after a violation has occurred.  A formal request for waiver of fines and penalties for late filing of campaign and lobbying reports is presumably submitted only after a violation of law has occurred or been alleged.  The two types of activity are functionally similar in at least some respects, and should be similarly handled under the Act.  We advise that you are not prohibited by the one-year ban from submitting formal requests for waivers of fines and penalties for late filing of campaign and lobbying reports if you are not otherwise precluded from doing so by the permanent ban.  (Ordos, supra.)  

Turning to the second group of waiver requests, please note that the permanent ban is, in its simplest expression, a ban on “switching sides.”  By definition, it applies only to proceedings that have commenced by the time the ex-state administrative official in question leaves state service.  (In other words, if there were no “sides” before he or she left, he or she cannot be said to have “switched.”)  Therefore, the permanent ban is not applicable to proceedings that commence after the former state administrative official leaves his or her post.  The permanent ban does not, therefore, prohibit you from submitting formal requests for waivers of fines and penalties for late filing of campaign and lobbying reports where the fines and penalties are imposed after you resigned as Chief Counsel to the Secretary of State.  (Ibid.)  

As to the one-year ban’s applicability to the second group of waiver requests, we again advise, for the reasons explained above, that you are not prohibited by the one-year ban from submitting formal requests for waivers of fines and penalties for late filing of campaign and lobbying reports if you are not otherwise precluded from doing so by the permanent ban.  

(3) (a) Filing of candidate ballot designations. 

When you inquire about the filing of candidate ballot designations, we assume you mean new filings to be made after you left your position as Chief Counsel to the Secretary of State.  Given that assumption, the permanent ban cannot apply to this activity, if for no other reason, because the activity would begin after you left your position.  For that reason, we need not decide whether such new filings are “judicial, quasi-judicial, or other proceeding[s],” within the meaning of the permanent ban, because even if they are, the ban still would not apply.  

As to the one-year ban, the filing of the candidate ballot designations requires the exercise of discretion by the Secretary of State.  (See Elections Code Section 13107(b), which requires the Secretary of State to review each submitted designation for compliance with certain criteria.)  We begin by again noting that the one-year ban applies only to the following types of activities:  

· influencing administrative action;

· influencing legislative action; 

· influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract; or

· influencing any action or proceeding involving the sale or purchase of goods or property.

(Section 87406(d)(1).)  

Of these activities, the only one which is arguably relevant to filing candidate ballot designations is the prohibition against influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract.  This observation begs the question, does the filing of the candidate ballot designation result in “the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract?”  The ballot designation is not fairly characterized as a permit, license, grant, or contract.  Therefore, the one-year ban does not prohibit you from filing candidate ballot designations after you have left the Secretary of State.  

(3) (b) Challenging candidate ballot designations. 

Challenges to candidate ballot designations are made pursuant to Elections Code Section 13314.  That section provides that challenges shall be made by petition for a writ of mandate in Superior Court.  A Superior Court mandate proceeding is self-evidently the type of judicial proceeding embraced by the permanent ban.  Therefore, you may not represent a paying client in any such proceeding in which you participated while Chief Counsel to the Secretary of State.  Again, you are deemed to have participated in any proceedings which you supervised, as well as those into which you had substantive input.  (Brown, supra.)  

Turning to the one-year ban, a challenge to a candidate ballot designation, whether successful or not, does not result in “the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract.”  Therefore, the one-year ban is not applicable to such actions.  With regard to any particular challenge, if you are not otherwise barred by the permanent ban, you are not barred by the one-year ban.

(4) (a) Filing of ballot measure titles, summaries, and arguments.  

When you inquire about the filing of ballot measure titles, summaries, and arguments, we assume you mean new filings to be made after you left your position as Chief Counsel to the Secretary of State.  Given that assumption, the permanent ban cannot apply to this activity, if for no other reason, because the activity would begin after you left your position.  For that reason, we need not decide whether such new filings are “judicial, quasi-judicial, or other proceeding[s],” within the meaning of the permanent ban, because even if they are, the ban still would not apply.  

As to the one-year ban, the ballot designation is not fairly characterized as a permit, license, grant, or contract.  Therefore, the one-year ban does not prohibit you from filing candidate ballot designations after you have left the Secretary of State.

(4) (b) Challenging ballot measure titles, summaries, and arguments. 

As with challenges to candidate ballot designations, challenges to ballot measure titles, summaries, and arguments are made by petition for writ of mandate filed in the Superior Court.  For the reasons explained in part IV.C.3(b), above, the permanent ban applies to forbid you from “switching sides” in such a matter.  If you participated, within the meaning of Section 87400(d) and 87401, in a challenge while Chief Counsel to the Secretary of State, you may not now represent a paying client in the proceeding.  

As to the one-year ban, challenges to ballot measure titles, summaries, and arguments, whether successful or not, do not result in “the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract.”  Therefore, the one-year ban is not applicable to such actions.  With regard to any particular challenge, if you are not otherwise barred by the permanent ban, you are not barred by the one-year ban.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       


Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  “Administrative action” is defined as "the proposal, drafting, development, consideration, amendment, enactment or defeat by any state agency of any rule, regulation or other action in any rate�making proceeding or any quasi�legislative proceeding, which shall include any [rulemaking] proceeding" governed by Government Code Section 11340 et seq.  (Section 82002.)





