                                                                    April 9, 1998

Clayton L. Brennan

Law Office of Clayton Lane Brennan

525 South Main Street, Suite B

Ukiah, California  95482

 Re:  Your Request for Advice

         Our File No. A-98-025
Dear Mr. Brennan:

This letter responds to your request for advice on behalf of three Trustees of the Mendocino County Russian River Flood Control and Water Control District ("District"), Steven Thomas, Tom Ashurst, and Dan Rogina, about the Political Reform Act (the “Act”).
 

I.  QUESTION
May the three Trustees, who are also users of District water in their private capacities, participate in a decision about an ordinance which would set fees for the use of District water by its members?

II.  CONCLUSION
At this point, it is impossible for us to determine conclusively if any of the Trustees have disqualifying conflicts of interest in this matter.  Below, we explain the relevant legal analyses and identify the important questions of fact that must be answered to make a final determination.   Armed with this information, you and the Trustees should be able to make these final determinations.  

III.  FACTS
You represent the District, which is located in Ukiah, California.  The District’s Board of Trustees wishes to consider an ordinance that would set fees for the use of water by its members.  The District has not before charged fees for the use of the water.  

Three Trustees are also users of the water in their private capacities.  Board Chairman Steven Thomas owns pear orchards along the river, which are farmed by a family corporation.  He directly diverts water from the river for his farming operation.  Likewise, Trustee Tom Ashurst also directly diverts water for farming purposes.  He is the trustee of a revocable family trust that owns orchards; he farms these orchards as a sole proprietor.  Trustee Dan Rogina is the owner of a private water company which resells District water to its customers, and so he would be charging his clientele for water subject to the proposed ordinance.

IV.  ANALYSIS
A.  Introduction. 
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

The conflict‑of‑interest analysis under the Act is a four‑part test:  (1)  A public official must be participating in a governmental decision, (2) and it must be reasonably foreseeable  that, (3) the decision will have a material financial effect, (4) distinguishable from the effect on the public generally, on the official, a member of the official's immediate family, or on any one of six statutorily identified economic interests of the official.

As public officials,
 each of the Trustees will have a disqualifying conflict of interest with regard to governmental decisions about the fee-setting ordinance if the decisions will have a reasonably foreseeable and material financial effect on his economic interest(s) which is distinguishable from the effect on the public generally.


B.  Identifying economic interests. 
1.  Introduction.
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  “Economic interests” are identified by referring to Section 87103.  (Regulation 18702(a)(4).)  Section 87103 recognizes six kinds of economic interests from which conflicts of interest may arise: 

The public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.

A business entity in which the public official has a direct or indirect investment
 of $1,000 or more; 

Real property in which the public official has a direct or indirect interest of $1,000 or more; 

Any source of income which aggregates to $250 or more within 12 months prior to the decision;

A business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management;

A donor of gifts to the public official if the gifts aggregate to $290 or more within 12 months prior to the decision;  

(Section 87103; Regulation 18702.1(a)(4).)

2.  Chairman Thomas.  

Chairman Thomas’ farming operations create two distinct economic interests recognized by the Act.  First, assuming he has an investment of $1,000 or more in the orchards, he has a real property interest in the orchards.  (Section 87103(b).)  Second, assuming that he has an investment interest of $1,000 or more in the family farming corporation, he has an economic interest in the corporation as a business entity.  (Section 87103(a).)  

3.  Trustee Ashurst.  

As a trustee of the family trust which owns the orchards, Trustee Ashurst has a real property interest in the orchards.  (Section 87103(b).)  He also has an economic interest in the sole proprietorship through which he farms the orchards.  (Section 87103(a), (d).)  

4. Trustee Rogina.  

Mr. Rogina has an economic interest in the water company which he owns, and of which he is President.  (Section 87103(a), (d).)  

C.  Making, participating in making, or using official position to influence governmental decisions.
The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)  

By voting on the decision about the fee-setting ordinance, each of the Trustees would be making governmental decisions.  (Regulation 18700(b)(1).)  By taking part in deliberations and negotiations leading up to a vote, each would be using his official position to influence the decisions.  (Regulation 18700.1(a).)  

D.  Reasonably foreseeability and materiality.  

1.  Introduction.  

Having identified each Trustee’s economic interests, and having determined that the Trustees will be making a governmental decision, the next step is determining whether that decision will have a reasonably foreseeable material financial effect on each Trustee’s respective interests.  

Whether the financial consequences of a governmental decision are reasonably foreseeable at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Whether a financial effect is material is determined under various regulations promulgated by the FPPC, depending upon the nature of the interest and the degree to which it is involved.  (Regulation 18700 et seq.)

It is important to understand that determinations of reasonable foreseeability and materiality are very fact-dependent, and must be made on a decision-by-decision basis.  An effect which may not be reasonably foreseeable at an early stage of a process may become reasonably foreseeable as the process unfolds.  Therefore, a “blanket” determination of reasonable foreseeability cannot be made at any stage of a process or for a series of decisions which applies to the entire process or series of decisions.  

2.  Foreseeability.  

With regard to each of the Trustees, a financial effect is reasonably foreseeable as a result of the decision on the fee-setting ordinance.  The expenses of Chairman Thomas’ and Trustee Ashurst’s farming operations will increase because they will be required to pay for the water diverted from the River.  Trustee Rogina’s water company will also face increased expenses for the water it resells to its customers.  

3.  Materiality. 

The question thus becomes whether this reasonably foreseeable financial effect is also material.  This issue is analyzed separately for each Trustee and his respective economic interests.  

(a) Chairman Thomas.  

Chairman Thomas has two economic interests at stake in the fee-setting ordinance.  The first is his real property interest in the pear orchards.  This real property interest is indirectly involved in the fee-setting ordinance.
  Therefore, the standard for judging whether the effect of the fee-setting ordinance on his orchards will be material is found in Regulation 18702.3, specifically subsection (c).  That subsection applies when a governmental decision may affect an interest in real property, but does not involve a single particular subject property.  It provides that the financial effect of a governmental decision is material if it has either of the following impacts:  (1) the fair market value of the property will increase or decrease by $10,000, or (2) the rental value of the property will increase or decrease by $1,000 or more per twelve-month period.  (Regulation 18702.3(c), referring to Regulation 18702.3(a)(3)(A) - (B).)  

Having already concluded that some financial effect is reasonably foreseeable as a result of the fee-setting ordinance, the question narrows to this:  will the fee-setting decision increase or decrease the fair market value of each of the properties by $10,000 or more, or increase or decrease the rental value of each of the properties by $1,000 or more per twelve-month period?  If the answer to either question is “yes,” then the effect of the decision will be considered material, and Chairman Thomas has a conflict of interest.  Whether he is disqualified from participating in the fee-setting ordinance decision would depend on whether the “public generally” exception applies.  If the answer to both questions is “no,” then the financial effect of the decision, although reasonably foreseeable, will not be considered material, and he does not have a conflict of interest.  We cannot answer this question from a distance.  Having identified the critical questions, we must leave it to Chairman Thomas to answer the questions based on his superior access to the facts.  

Chairman Thomas’ second economic interest at stake in the fee-setting ordinance decision is his interest in the business entity that carries on the farming operation.  This interest is also indirectly involved in the fee-setting ordinance decision.
  Therefore, the standard for judging whether the effect of the fee-setting ordinance on the farming operation will be material is found in Regulation 18702.2, probably subsection (g).
  It provides that the financial effect of a governmental decision is material if any of the three following conditions are true as a reasonably foreseeable result of the decision:  

  “(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

  (2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

  (3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”  (Regulation 18702.2(g).)  

Having already concluded that some financial effect is reasonably foreseeable as a result of the fee-setting ordinance, the question narrows to this:  will the fee-setting decision result in any of the three conditions stated in Regulation 18702.2(g) being true as to the farming operation.  If the answer is “yes,” then the financial effect will be considered material, and Chairman Thomas will have a conflict of interest.  Whether he is disqualified from participating in the fee-setting ordinance decision would depend on whether the “public generally” exception applies.  Again, we cannot answer this question from a distance.  Having identified the critical questions, we must leave it Chairman Thomas to answer the questions based on his superior access to the facts.

(b) Trustee Ashurst.  

Trustee Ashurst also has two economic interests at stake in the fee-setting ordinance.  The first is his real property interest.  This real property interest is indirectly involved in the fee-setting ordinance.
  Therefore, the standard for judging whether the effect of the fee-setting ordinance on his orchards will be material is found in Regulation 18702.3, specifically subsection (c).  That subsection applies when a governmental decision may affect an interest in real property, but does not involve a single subject property.  It provides that the financial effect of a governmental decision is material if it has either of the following impacts: (1) the fair market value of the property will increase or decrease by $10,000, or (2) the rental value of the property will increase or decrease by $1,000 or more per twelve-month period.  (Regulation 18702.3(c), referring to Regulation 18702.3(a)(3)(A) - (B).)  

Having already concluded that some financial effect on Trustee Ashurst’s interests is reasonably foreseeable as a result of the fee-setting ordinance, the question narrows to this:  will the fee-setting decision increase or decrease the fair market value of the properties by $10,000 or more, or increase or decrease the rental value of the properties by $1,000 or more per twelve-month period?  If the answer to either question is “yes,” then the effect of the decision will be considered material, and Trustee Ashurst has a conflict of interest.  Whether he is disqualified from participating in the fee-setting ordinance decision would depend on whether the “public generally” exception applies.  If the answer to both questions is “no,” then the financial effect of the decision, although reasonably foreseeable, will not be considered material, and he does not have a conflict of interest.  We cannot answer this question from a distance.  Having identified the critical questions, we must leave it to Trustee Ashurst to answer the questions based on his superior access to the facts.

Trustee Ashurst’s second economic interest at stake in the fee-setting ordinance decision is his interest in the business entity that carries on the farming operation.  This interest is also indirectly involved in the fee-setting ordinance decision.
  Therefore, the standard for judging whether the effect of the fee-setting ordinance on the farming operation will be material is found in Regulation 18702.2, probably subsection (g).
  It provides that the financial effect of a governmental decision is material if any of the three following conditions are true as a reasonably foreseeable result of the decision:  

  “(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

  (2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

  (3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”  (Regulation 18702.2(g).)  

Having already concluded that some financial effect on Trustee Ashurst’s farming operations is reasonably foreseeable as a result of the fee-setting ordinance, the question narrows to this:  will the fee-setting decision result in any of the three conditions stated in Regulation 18702.2(g) as being true as to the farming operation.  If the answer is “yes,” then the financial effect will be considered material, and Trustee Ashurst will have a conflict of interest.  Whether he is disqualified from participating in the fee-setting ordinance decision would depend on whether the “public generally” exception applies.  Again, we cannot answer this question from a distance.  Having identified the critical questions, we must leave it to Trustee Ashurst to answer the questions based on his superior access to the facts.

(c) Trustee Rogina.  

Trustee Rogina has an economic interest in his water company, an interest which is indirectly involved in the fee-setting decision.
   Therefore, the standard for judging whether the effect of the fee-setting ordinance on the water company will be material is found in Regulation 18702.2, probably subsection (g).
  It provides that the financial effect of a governmental decision is material if any of the three following conditions are true as a reasonably foreseeable result of the decision:  

  “(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

  (2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

  (3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”  (Regulation 18702.2(g).)  

Having already concluded that some financial effect on the water company is reasonably foreseeable as a result of the fee-setting ordinance, the question narrows to this:  will the fee-setting decision result in any of the three conditions stated in Regulation 18702.2(g) as being true as to the water company?  If the answer is “yes,” then the financial effect will be considered material, and Trustee Rogina will have a conflict of interest.  Whether he is disqualified from participating in the fee-setting ordinance decision would depend on whether the “public generally” exception applies.  Again, we cannot answer this question from a distance.  Having identified the critical questions, we must leave it to Trustee Rogina to answer the questions based on his superior access to the facts.

E.  The “public generally exception.”
1.  Introduction.
For a disqualifying conflict of interest to exist, the reasonably foreseeable material financial effect of a governmental decision on the public official’s economic interest must be “distinguishable from its effect on the public generally.”  (Section 87103.)  The material financial effect on a public official’s economic interest is indistinguishable from the effect on the public generally if the decision will affect a “significant segment” of the public “in substantially the same manner” as it affects the public official.  (Regulation 18703(a)(1),(2).)   

There is a special version of the public generally exception which applies to decisions to set rates, assessments, or make similar decisions.  (Regulation 18703(b).)  In particular, subsection (b)(3) provides that the effect of a decision by a water district’s governing board to establish fees which apply on a “proportional or ‘across-the-board’ basis” to the affected official’s interests and a “significant segment” of the property owners or other persons receiving services is considered to be indistinguishable from the effect on the public generally.  Note that there are two parts to this analysis:  first, the rates must be applied on a “proportional or ‘across-the-board’ basis;” and, second, they must be so applied to a “significant segment” of the property owners or service-users in the district.  

Thus, even if a Trustee has a conflict of interest, he may not be disqualified if the fee being considered by the Board applies on a “proportional or ‘across-the-board’ basis.” This is a question we cannot answer without more information about the actual fee structure.   

Assuming that the fee will eventually be applied on a “proportional or ‘across-the-board’ basis,” the issue becomes whether each Trustee who has a conflict of interest can identify a “significant segment” to whom the fee is so applied.

2.  Business entity interests.  

As explained above, Chairman Thomas and Trustees Ashurst and  Rogina each have an interest in a business entity from which a conflict of interest may arise.  If a conflict of interest arises from a business entity interest, we have advised that Regulation 18703(a)(1)(B) prescribes the “significant segment” to whom the fee must be applied on a “proportional or ‘across-the-board’ basis” for the public generally exception to apply.  (Cihigoyenetche Advice Letter, supra.)  That subsection provides:  


  “(B)  For decisions that affect a business entity in which the official has an interest as set forth in Section 87103, fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession.”

Even if one or more of the Trustees have a conflict of interest arising from his business entity, that conflict will not be disqualifying if the fee is set on a “proportional or ‘across-the-board’ basis,” and it similarly affects fifty percent of the businesses in the District.  

3.  Real property interests. 
As explained above, Chairman Thomas and Trustee Ashurst each have interests in real property (i.e., the pear orchards) from which a conflict of interest may arise.  If a conflict of interest indeed arises from these real property interests, then Regulation 18703(a)(1)(A) and (C) prescribe the “significant segments” to whom the fee must be applied on a “proportional or ‘across-the-board’ basis:”  

  “(A)  For decisions that affect the official's economic interests (excluding interests in a business entity which are analyzed under subdivision (B)):

  (i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or 

  (ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, ...

***

  (C)  For decisions that affect any of the official's economic interests, the decision will affect 5,000 individuals who are residents of the jurisdiction.”  

Even if Chairman Thomas and/or Trustee Ashurst have a conflict of interest arising from their respective real property interests, that conflict will not be disqualifying if the fee is set on a “proportional or ‘across-the-board’ basis,” and it similarly affects one of these segments of the District’s populations.  

4.  Exceptional circumstances.  

In addition to the “significant segments” discussed above, there is a special rule for “exceptional circumstances.”  Regulation 18703(a)(1)(D) provides:  

  “(D)  The decision will affect a segment of the population which does not meet any of the standards in subdivisions (a)(1)(A) through (a)(1)(C), however, due to exceptional circumstances regarding the decision, it is determined such segment constitutes a significant segment of the public generally.” 

Please bear in mind that this exception has been narrowly construed, and applies in only truly exceptional circumstances.   

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  As Trustees of a public agency, 


Messrs. Thomas, Ashurst, and Rogina are public officials for purposes of the Act.


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  Regulation 18702.1(a)(3) defines the situations in which a real property interest is deemed to be directly involved in a government decision.  As Chairman Thomas’ orchards are not involved in the fee-setting ordinance in any of these ways, the orchards are not considered directly involved.  Therefore, by default, they are indirectly involved.  


�  Regulation 18702.1(b) states the conditions in which a business entity is considered to be directly involved in a governmental decision.  At first glance, subsections (b)(2)-(3), which provide that a business entity is directly involved if it is “the subject of the proceeding,” might seem to apply because the farming operation, along with similar entities, is the subject of the proceeding in the sense that it will pay the fee if the ordinance passes.  However, if the decision is one of “general application” no particular person or property can be separated out from the class of all potentially affected persons or properties and described as the “subject of the proceeding.”  (Cihigoyenetche Advice Letter, No. A-97-574.)  Therefore, the business entity that carries on the farming operations is indirectly involved in the fee-setting decision.  


�  Regulation 18702.2 prescribes alternative rules for judging materiality, depending upon the size of the business.  Subsection (g) applies to most small businesses.  We urge you and Chairman Thomas to review Regulation 18702.2 to confirm that subsection (g) indeed applies to the farming operations.  


�  Regulation 18702.1(a)(3) defines the situations in which a real property interest is deemed to be directly involved in a government decision.  As Trustee Ashurst’s real property interests are not involved in the fee-setting ordinance in any of these ways, the orchards are not considered directly involved.  Therefore, by default, they are indirectly involved.  


�  Regulation 18702.1(b) states the conditions in which a business entity is considered to be directly involved in a governmental decision.  At first glance,  subsection (b)(2)-(3), which provides that a business entity is directly involved if it is “the subject of the proceeding,” might seem to apply  because the farming operation, along with similar entities, is the subject of the proceeding in the sense that it will pay the fee if the ordinance passes.  However, if the decision is one of “general application” no particular person or property can be separated out from the class of all potentially affected persons or properties and described as the “subject of the proceeding.”  (Cihigoyenetche Advice Letter, supra.)  Therefore, the business entity that carries on the farming operations is indirectly involved in the fee-setting decision.  


�  Regulation 18702.2 prescribes alternative rules for judging materiality, depending upon the size of the business.  Subsection (g) applies to most small businesses.  We urge you and Trustee Ashurst to review Regulation 18702.2 to confirm that subsection (g) indeed applies to the farming operations.  


�  Regulation 18702.1(b) states the conditions in which a business entity is considered to be directly involved in a governmental decision.  At first glance,  subsection (b)(2)-(3), which provides that a business entity is directly involved if it is “the subject of the proceeding,” might seem to apply because the water company, along with similar entities, is the subject of the proceeding in the sense that it will pay the fee if the ordinance passes.  However, if the decision is one of “general application” no particular person or property can be separated out from the class of all potentially affected persons or properties and described as the “subject of the proceeding.”  (Cihigoyenetche Advice Letter, No. A-97-574.)  Therefore, the water company is indirectly involved in the fee-setting decision.  


� Regulation 18702.2 prescribes alternative rules for judging materiality, depending upon the size of the business.  Subsection (g) applies to most small businesses.  We urge you and Trustee Rogina to review Regulation 18702.2 to confirm that subsection (g) indeed applies to the water company.  





