                                                                    March 18, 1998

Poppy DeMarco Dennis

Executive Director

Community Coalition Network

991 Lomas Santa Fe Drive, #421

Solana Beach, California  92075

 Re:  Your Request for Advice

         Our File No. A-98-029(a)
Dear Ms. DeMarco Dennis:

This letter is in response to your request for advice on behalf of the Community Coalition Network (“CCN”) regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Do the candidate evaluations mailed by the CCN constitute independent expenditures?

CONCLUSION
The candidate evaluations are considered “independent expenditures” because they contain express advocacy.

FACTS
Founded in 1991, CCN is a 501(c)(4) organization that supports public education and informed leadership on school boards.  CCN has several hundred dues paying members and an outreach list of more than one thousand people.  CCN researches the voting records and the position of school board candidates in about 40 school districts in San Diego County.  The organization publishes the information through direct mail in a mailing referred to as candidate evaluations.

The candidate evaluations give a brief description of each school board candidate.  The descriptions include the candidates’ education, job experience, and community activities.  In addition, the candidate evaluations include a list of all the names of the school board candidates and next to each name is a letter that signifies whether CCN supports the candidate.  For example, an “A” means acceptable and an “N” means not acceptable.

ANALYSIS
If a person or group makes independent expenditures of $1,000 or more in a calendar year, the person or group qualifies as a committee under the Act and must file campaign statements disclosing the expenditures the committee has made.  (Sections 82013(b), 84200, 84211.)

An “independent expenditure” is defined as an expenditure made by any person in connection with a communication which expressly advocates the election or defeat of a clearly identified candidate, or taken as a whole unambiguously urges a particular result in an election but which is not made at the behest of the affected candidate.  (Section 82031.)  A communication expressly advocates the nomination, election, or defeat of a candidate if it contains express words of advocacy such as “vote for,” “elect,” “support,” “cast your ballot,” “vote against,” “defeat,” “reject,” “sign petitions for” or otherwise refers to a clearly identified candidate so that the communication, taken as a whole unambiguously urges a particular result in an election.  (Regulation 18225(b)(2).)

The candidate evaluations give a brief description of each school board candidate.  The descriptions include the candidates’ education, job experience, and community activities.  The following is an illustration of a description of two candidates running for the same seat:

  “Marty Block - Candidate, District 3; VP-San Diego County Board of Education; Assistant Dean, College of Education; San Diego State University.  A proven leader, Marty has been statewide President of the California Association of County Boards of Education, a statewide Director of the California School Boards Association, and two-term President of the San Diego County Board of Education.  A caring and committed educator, Marty began 20 years in public education as a secondary school teacher and has been an educator at SDSU for 14 years.  An articulate advocate for children, Marty hosts “Focus on Schools” and Children’s Hospital’s “Caring About Kids,” two highly regarded, public interest television series.  Speaking throughout San Diego County, he is a dynamic and compelling spokesperson for school improvement.  A dedicated and public servant, Marty has been a

member of San Diego’s Alcohol Drug Abuse Prevention Task Force, the Child Abuse Prevention Foundation, and San Diego’s Crime Victims Bureau.  Marty Block demands safe and secure, drug-free schools, expanded parental involvement in schools, rigorous academic standards, and meaningful reform that enhances the chances for all children to succeed.”

Thomas P. Davies-Candidate, District 3; Member, Grossmont Union High School District Board of Trustees.  Before becoming a boardmember, Thomas sued the Grossmont Union High School District, tying up district funds and staff time.  He received a monetary settlement on the condition that he no longer associate with the District.  Nevertheless, he was elected to the School Board in 1990.  Not only did he breach his promise when he became involved with the School District again, he also refused to return the settlement payoff.  As a Grossmont Union High School District Board Member, Thomas Davies instituted changes in the district’s goals and objectives.  He voted against the district’s anti-discrimination policy, strongly opposing protections from discrimination on the basis of sexual orientation.  He was also one of two Grossmont Board members who refused to vote to oppose Proposition 174 (The Voucher Initiative).  To save money, Thomas Davies sees a need to refocus on the purpose of schools.  He believes that selected areas of school administration, and the instructional programs should be privatized.”  (Emphasis added.)

Neither candidate description contains the express words of advocacy enumerated above.  However, we conclude that the candidate descriptions refer to the candidates in such a way that, taken as a whole, unambiguously urge a particular result in the election.  The description of school board candidate Marty Block contains persuasive and positive adjectives including “a proven leader,” “a caring and committed educator,” “an articulate advocate for children,” “a dynamic and compelling spokesperson for school improvement,” and “a dedicated public servant.”  In contrast, the description of school board candidate Thomas Davies contains negative references such as he “sued the district” and he “breached his promise” to the district.

The candidate evaluations also include a list of all the names of the school board candidates and next to each name is a letter that signifies whether CCN supports the candidate.

For example, an “A” means acceptable and an “N” means not acceptable.  We conclude that the designations “acceptable” and “not acceptable” constitute express words of advocacy.

Accordingly, the candidate evaluations are considered “independent expenditures” unless an exception to the definition of “expenditure” applies.  Regulation 18225 provides that the term “expenditure” does not include costs incurred for communications which expressly advocate the nomination, election or defeat of a candidate by:

  “A regularly published newsletter or regularly published periodical ... whose circulation is limited to an organization’s members, employees, shareholders, other affiliated individuals and those who request or purchase the publication.  This paragraph applies only to the costs regularly incurred in publishing and distributing the newsletter or periodical.  If additional costs are incurred because the newsletter or periodical is issued on other than its regular schedule, expanded in circulation, or substantially altered in style, size or format, the additional costs are expenditures.”  (Regulation 18225(b)(4)(C), copy enclosed.)

In addition to having several hundred dues paying members, CCN has an outreach list of more than one thousand people.  Therefore, it appears that the above exception would not apply to your facts.  Accordingly, the candidate evaluations qualify as “independent expenditures.”  If such expenditures equal $1,000 or more in a calendar year, CCN must file campaign statements disclosing such expenditures.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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Enclosure

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





