                                                                    April 14, 1998

Ms. Rita Copeland

Treasurer

Lauren Hammond for City Council

River City Business Services

5435 Madison Avenue

Sacramento, California  95841

 Re:  Your Request for Advice

         Our File No. A-98-035
Dear Ms. Copeland:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Given that the enforcement of Proposition 208 has been enjoined, may you re-open the campaign committee “Lauren Hammond for City Council” and raise additional funds to repay the sum of $3,978, to Councilmember Lauren Hammond, an amount which she loaned her 1997 Sacramento City Council campaign and forgave prior to terminating her committee 90 days following the election?  

CONCLUSION
No, Councilwoman Hammond may not “revive” a debt from herself to her terminated council committee, which she forgave while Proposition 208 was in effect.  The debt was extinguished and became a contribution to her campaign when Ms. Hammond forgave it.


FACTS
You are requesting advice on behalf of your client, Lauren Hammond, regarding her campaign committee, Lauren Hammond for City Council, ID No. 961420.

During Ms. Hammond's campaign for city council, she loaned her campaign committee personal funds.  She was unable to raise enough funds to repay all of the funds she loaned to the committee.  Because of Proposition 208, she believed she was forced to close this committee 90 days after the election and she thought it was pointless to leave these loans on the campaign books, so at that time she forgave the outstanding balances of $3,978.

Now that the enforcement of Proposition 208 has been enjoined, you ask whether you can  re-open this committee, raise additional funds and repay the debt to Ms. Hammond.

ANALYSIS
Councilmember Hammond ran and was elected to the Sacramento City Council in a special election held on March 4, 1997.  This election took place during the year that Proposition 208 was in full force and effect.  Proposition 208 did not require that a candidate terminate his or her committee following an election.  Nor did it prohibit a candidate from terminating a committee with debt outstanding to the candidate.  Proposition 208 did, however, prohibit a candidate or the controlled committee of a candidate from accepting contributions more than 90 days after the date of withdrawal, defeat, or election to office.  (Section 85305(c) (enjoined 1998).)  Under Proposition 208, a candidate who had campaign funds in excess of expenses incurred for the campaign, had to distribute such surplus funds within 90 days after withdrawal, defeat, or election to office.  (Section 89519 (enjoined 1998).)  So Councilmember Hammond was correct in her assessment that had Proposition 208 remained in effect, she would not have been able to continue to raise funds for the 1997 special election more than 90 days following the election, and thus she could not have paid herself back.  Given Proposition 208's restrictions on post-election fundraising, Ms. Hammond chose to forgive the $3,978 debt and terminate her special election committee.     

Although the Federal District Court for the Eastern District of California enjoined the Commission’s enforcement of Proposition 208 on January 6, 1998, the statutory provisions of Proposition 208 were validly in effect during 1997, and those provisions governed campaigns and transactions that took place during 1997.
  

Just as under the reporting provisions of the Act, a candidate may not recharacterize a campaign contribution as debt, once a candidate forgives a loan, the debt is extinguished and it becomes a campaign contribution.  The term “contribution” is defined in the Act to mean “a payment, a forgiveness of a loan ... unless it is clear from the surrounding circumstances that it is not made for political purposes.”  (Section 82015.)  Acting in light of the law that was valid and in force during her 1997 special election campaign, Ms. Hammond chose to forgive loans from herself to her committee, extinguishing the debt.  The fact that the enforcement of Proposition 208 has been enjoined does not enable Ms. Hammond to go back and “revive” the debt in order to pay herself back.    

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Hyla P. Wagner

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  We do not know how long the preliminary injunction barring further enforcement of Proposition 208 issued by the District Court will be in effect.  The Commission is appealing the preliminary injunction to the Ninth Circuit Court of Appeals. 





