                                                                    March 17, 1998

Karen M. Tiedemann

Goldfarb & Lipman

One Montgomery Street

Twenty-Third Floor

San Francisco, California  94104

 Re:  Your Request for Advice

         Our File No. A-98-045
Dear Ms. Tiedemann:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Mr. Jerome Groomes is the city manager of East Palo Alto and it is on his behalf that you submit this request for advice.  Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION

To what extent, if any, may the city manager of East Palo Alto participate in the decisions to consider a development proposal for the University Circle Redevelopment Project Area? 
CONCLUSION

Mr. Groomes, in his capacity as either city manager or executive director, may not make, participate in making, or influence any decision regarding redevelopment of the project area and, specifically, may not make, participate in making, or influence any decision to condemn the Plugged In property.

FACTS
 
The Redevelopment Agency of the City of East Palo Alto (the “Agency”) is engaged in the process of considering a development proposal for the University Circle Redevelopment Project Area (the “project area”).  The Agency has selected the developer for the project area and is now working with the developer to determine the feasibility of developing the project area consistent with the city’s redevelopment plan.  The Agency will take numerous steps before it determines whether to proceed with development in the project area, including preparing an environmental impact report which will analyze several alternative projects, the preparation of a relocation plan and obtaining appraisals for the acquisition of property in the project area.  If, at the conclusion of these activities, the Agency and the developer determine that a project is feasible, the Agency and the developer will enter into a disposition and development agreement.  The disposition and development agreement (the “DDA”) will set forth the terms and conditions for development of the area.  The DDA will also likely provide that the Agency may consider the exercise of condemnation to acquire property in the project area if the developer is not successful in acquiring the property voluntarily.  However, the DDA will not commit the Agency to exercise its condemnation powers since the Agency cannot commit to this act until it considers and adopts a resolution of necessity that initiates the condemnation process.  The city manager participates in negotiations with developers and provides recommendations to the Agency and to the city council.

Mr. Groomes also serves as the executive director of the Agency.  Mr. Groomes’ wife is an employee of a nonprofit business called “Plugged In” located within the project area.  “Plugged In” rents its space in the project area; “Plugged In” has an annual budget of $850,000.

If development of the project area proceeds, “Plugged In” likely will be relocated.  However, the certainty of the development proceeding and, therefore, the relocation of “Plugged In” will not occur until such time as the Agency acts on resolutions of necessity to acquire any property that the developer has been unable to acquire and is necessary for the project.

If “Plugged In” is relocated, the developer will be responsible for paying the costs of any relocation.  However, the Agency will administer the relocation process and will hire the relocation consultants that will assist businesses to be relocated in finding alternative sites.  Under California law, businesses that are relocated are compensated for their moving costs and reestablishment costs and incidental costs of moving, such as printing expenses.  The amount of compensation received by a business for relocation is determined pursuant to statutory law and does not involve the exercise of discretion on the part of the Agency.  “Plugged In” is likely to receive less than $20,000 in relocation expenses if it is relocated.

ANALYSIS

Because Mr. Groomes serves in the capacity as both the city manager of East Palo Alto and the executive director for the Agency, an analysis of his potential conflicts of interest with respect to the redevelopment of the project area must be conducted in consideration of his two distinct roles.

I.  Mr. Groomes as City Manager

A city manager is a public official under the Act.  (Section 82048; McLaughlin Advice Letter, No. A-97-379.)  Section 87100 of the Act provides that no public official may make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which he or she knows or has reason to know he or she has a financial interest.  Under the Act, a city manager, by virtue of the powers attributable to that position, is generally deemed to make, participate in making, or influence governmental decisions for his or her city.  (See Section 87200 and Section 87302; Regulations 18700 and 18700.1.)  Stated in the converse as it applies to this matter, the decisions of the City of East Palo Alto are made, participated in, or influenced by Mr. Groomes as the city manager. 

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on (among other things) “[a]ny source of income, other than gifts and other than loans by a commercial lending institution ... aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.”  (Section 87103(c).)

In this matter, Mr. Groomes has a financial interest that is involved in the redevelopment of the project area —  the nonprofit company, “Plugged In.”  Plugged In constitutes a financial interest because it is the employer of Mr. Groomes’ wife.  Under California community property laws, Mr. Groomes’ wife’s compensation from Plugged In is considered compensation to the marriage community.  Accordingly, Plugged In is a source of income to Mr. Groomes as that term is used in Section 87103.

A.  Foreseeability of Impact of Decisions on Financial Interest
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

According to the statements made in your request for advice, if redevelopment of the project area occurs, Plugged In likely will be relocated.  You have not provided information as to the total costs of relocating Plugged In other than to note that Plugged In will receive approximately $20,000 in relocation expenses.  Presumably, the amount received by Plugged In will not cover the entirety of relocation costs, and Plugged In will have to expend some of its own funds for this process.  Additionally, it is possible that a decision resulting in relocation of Plugged In will result in either the increase or decrease of its revenues.  A decision that has the result of effecting no relocation for Plugged In has the potential for these same effects.  Consequently, it is foreseeable that the decisions regarding redevelopment of the project area will have some financial impact on Plugged In.  

B.  Materiality of the Impact of the Decisions on the Financial Interest
In order for disqualification to be required, the financial effect on the official must not only be foreseeable, but material.  Regulation 18702 sets forth the guidelines for determining whether an official’s financial interest in a decision is “materially” affected as required by Section 87103.  If the official’s financial interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  On the other hand, if the official’s financial interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 (depending on the nature of the interest involved) apply to determine whether the effect of the decision is material.

In this matter, materiality must be analyzed twice — first, with respect to decisions to be made by the city council regarding redevelopment of the project area generally and then, with respect to decisions regarding condemnation of the Plugged In property.  

1. Materiality of Decisions Concerning Redevelopment
You do not detail the interrelationship between, and ultimate responsibilities of, the developer, the Agency, and the city council with regard to approval of redevelopment plans.  We assume that the city (and, hence, the city council) provides some decision regarding all redevelopment of the project area.  Again, as stated above, as city manager, Mr. Groomes is deemed to participate in this decisionmaking process of the city council.

As you describe in your letter, the decision to redevelop the project area does not, initially, include consideration of particular properties.  Accordingly, decisions concerning the general issue of redevelopment do not directly involve Plugged In but will have, instead, an indirect impact on Plugged In (e.g., an affirmative vote to redevelop likely will result in Plugged In’s relocation).  Decisions which indirectly affect a financial interest of a public official — which in this case involves a nonprofit entity as a source of income —  are analyzed for materiality under Regulation 18702.5(e).  Regulation 18702.5(e) provides that the effect of a decision will be material to a nonprofit entity source of income with gross annual receipts of more than $100,000 but less than or equal to $1,000,000 if any of the following will occur as a result of the decision:

   “(1) The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $50,000 or more.

(2) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $12,500 or more.

(3) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $50,000 or more.”

Plugged In has an annual budget of $850,000.  We do not know if Plugged In’s budget reflects its gross receipts, but we will assume that gross receipts either equal or marginally exceed the budget amount.  Therefore, subdivision (e) of Regulation 18702.5 is the appropriate “yardstick” by which to determine materiality.  You further state that Plugged In will receive approximately $20,000 in relocation expenses from the developer if redevelopment occurs.  From this statement we conclude that the costs of relocating Plugged In will be, at least, $20,000 which arise only in this context if the city council votes to approve redevelopment.  The decision of the city council to approve redevelopment of the project area would give rise to the incurrence of expenses of at least $20,000 for Plugged In and would have the further effect of enabling Plugged In to avoid this same amount of expenses due to reimbursement from the developer.  Thus, a decision by the city council to redevelop the project area would exceed the threshold monetary impact for materiality described in subpart (2) quoted above as it relates to Plugged In.  Given that the monetary impact of these decisions is both foreseeable and material with respect to Plugged In, Mr. Groomes may not participate in these decisions.

2.  Materiality of Decisions Concerning Condemnation of Plugged In Property
You state that the Agency will initiate a condemnation process for properties that the developer does not acquire.  The exact procedure for this process has not been supplied to us; however, we assume that the real parties in interest for any condemnation proceeding would be the city and the owner of the property to be condemned (i.e., the city would make the final administrative decision regarding condemnation of a specified property).  Since you have informed us that Plugged In does not own, but rather rents, the space it occupies within the project area, the owner of Plugged In’s property would be the named party in or the subject of the condemnation decision before the city.  As a result, Plugged In would never be directly involved in a decision before the city.
  However, the condemnation of the property occupied by Plugged In clearly would have an indirect impact on Plugged In.  

For an analysis of the indirect impact of condemnation on Plugged In, we, again, consult Regulation 18702.5(e).  Because condemnation and the resulting relocation of Plugged In’s business will have the financial impact on Plugged In of at least $20,000 (which, presumably is not reimbursed by the developer in condemnation actions), the decision to condemn the Plugged In property would be material to Plugged In.  (See Regulation 18702.5(e)(2).)  Due to the material impact of a condemnation decision regarding the Plugged In property on Plugged In, Mr. Groomes may not participate in any such decision.

II.  Mr. Groomes as Executive Director of the Agency
The Agency is a local government agency as that term is defined in Section 82041.  (Harris Advice Letter, No. I-91-371; Kenyon Advice Letter, No. I-97-049.)  While the specifics of Mr. Groomes’ employment relationship with the Agency have not been disclosed, we will presume for analysis purposes that he is an employee of the Agency as that term is used in Section 82048 and Regulations 18700(a) and 18700.1 and, further, that he makes, participates in making or uses his official position to influence governmental decisions of the Agency.  As an employee of a local government agency, Mr. Groomes is a public official and may not participate in decisions which affect his financial interest.  Plugged In is a financial interest of Mr. Groomes as concluded above.  Therefore, as executive director, Mr. Groomes may not participate in any decision of the Agency which will have a foreseeable and material impact (direct or indirect) on Plugged In.

A.  Foreseeability of Impact of Decisions on Financial Interest
From the information you have supplied, it appears that the Agency has great autonomy and responsibility for consideration of the redevelopment of the project area.  You state that the Agency selects the developer, will prepare supporting reports and studies for the possible redevelopment, will enter into a DDA with the developer, will administer the relocation process, and may, ultimately adopt resolutions of necessity to acquire properties through the condemnation process.  It appears this activity is accomplished without input from the city council and is not advisory in nature.  Therefore, the Agency is making and will make governmental decisions concerning redevelopment of the project area.  As we have already

decided, decisions regarding redevelopment in general, and condemnation in specific, will have a foreseeable financial impact on Plugged In.

B.  Materiality of the Impact of the Decisions on the Financial Interest
The Agency appears to be the entity that will engage in the initial decisionmaking concerning redevelopment and possible condemnation with final review and approval to be made by the city council.  Since both these entities will have decisionmaking authority in the area of the redevelopment of the project area and the condemnation of particular properties, the analysis as to materiality of these decisions (as they relate to Mr. Groomes’ Agency decisions) is identical to the materiality analysis set forth above (relating to Mr. Groomes’ decisions as city manager).  Accordingly, because we have concluded that decisions to be made or participated in by

Mr. Groomes regarding redevelopment generally and condemnation of the Plugged In property specifically would be material to Plugged In, Mr. Groomes — in his capacity as executive director of the Agency — may not participate in these decisions.

You have asked us to consider the City of East Palo Alto’s financial constraints as an element of our analysis.  Unfortunately, you have not given us enough information to determine if the effect of Mr. Groomes’ inability to participate in the redevelopment process will merit application of the exception found in Section 87101 and Regulation 18701 (Legally Required Participation) which allows conflicted officials to vote in the limited situation when their participation is legally required and no alternative source of decisionmaking authority exists.  A copy of Regulation 18701 is enclosed for your review.  Please be advised, however, that this regulation does not provide that financial constraints alone are sufficient to trigger the exception.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lisa L. Ditora

       
Staff Counsel, Legal Division
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Enclosure

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Under Section 82030, “income” is defined as,





“[A] payment received, including but not limited to any salary, wage, ... including any community property interest in the income of a spouse.”





Even though this information has not been supplied, we are assuming that the compensation to Mr. Groomes’ wife from Plugged In was, or would be, in excess of $500 in any twelve month period preceding the date of a decision to be made or to be participated in by Mr. Groomes regarding the project area ($500 since Mr. Groomes’ half community property interest must be at least $250 under Section 87103(c)).  


�  Under Regulation 18702.1(b), a person or business entity is directly involved in a decision when, among other things, the person or business entity is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  The subsection of the regulation further states that a person or business entity is a subject of a proceeding “if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.”  Pursuant to this regulatory interpretation, Plugged In would be neither a named party in or the subject of the condemnation proceeding.





