                                                                    March 11, 1998

Steven R. Meyers

Meyers, Nave, Riback, Silver & Wilson

Gateway Plaza

777 Davis Street, Suite 300

San Leandro, California  94577

 Re:  Your Request for Advice

         Our File No. A-98-053
Dear Mr. Meyers:

This letter is in response to your request on behalf of Windsor Councilmember Debora Fudge for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  Does Councilmember Fudge have a conflict of interest in the consideration and adoption of the Water Reclamation Master Plan?

2.  Does she have a conflict of interest in decisions regarding Windsor’s participation in the Geysers pipeline?

3.  Will she have a conflict of interest in the consideration and adoption of the Water Reclamation Master Plan if the decision on the Geysers pipeline is segmented from the decisions on the rest of the plan?

4.  If Santa Rosa builds and operates the Geysers pipeline, will Councilmember Fudge have a conflict of interest in decisions regarding the negotiations with Santa Rosa?

5.  If Windsor joins the pipeline and negotiates with property owners along the pipeline route to discharge water, will Councilmember Fudge have a conflict in decisions regarding those negotiations?
CONCLUSIONS
1.  The councilmember has a conflict of interest in decisions regarding the master plan if the decision to discharge waste water into the Geysers pipeline will have a material financial effect on PG&E.

2.  The councilmember has a conflict of interest in decisions regarding Windsor’s participation in the Geysers pipeline if the decision to discharge waste water into the Geysers pipeline will have a material financial effect on PG&E.

3.  The councilmember may participate in decisions regarding the treatment and storage component of the master plan if such decisions are not interrelated to the decisions concerning the disposal of waste water.  Decisions concerning the disposal component of the master plan are too interrelated to be segmented.

4 and 5.  The councilmember may have a conflict of interest in participating in negotiations with Santa Rosa and the property owners if the decision to discharge waste water into the Geysers pipeline will have a material financial effect on PG&E.  Each negotiation must be analyzed independently to determine materiality unless the negotiations are too interrelated to be considered separately.

FACTS
You are the town attorney for the Town of Windsor.  Debora Fudge is a councilmember for the Town of Windsor and is employed by Pacific Gas & Electric (“PG&E”).  She has received $250 or more in income from the company within the past twelve months.

The town operates a waste water treatment plant and is currently considering the adoption of a Water Reclamation Master Plan to examine the town’s water and sewage needs over the next several years.  The Water Reclamation Master Plan has three components--treatment, storage, and disposal of waste water.  The town is required to treat waste water that is discharged from the sewage system.  The water is treated and stored for future use in various storage facilities.  In addition, some treated water is discharged into Mark West Creek.  The town is permitted to discharge only a limited amount of water into the creek.  As a result, the town is looking for other discharge alternatives as the amount of treated water increases.

The City of Santa Rosa, a neighboring community to Windsor, also discharges treated waste water into Mark West Creek.  Like Windsor, Santa Rosa is looking for other waste water disposal options.  One option is to build a water pipeline.  This pipeline would extend to the Geysers, where PG&E generates power.  The pipeline would discharge water into the Geysers, thus increasing the amount of water available to generate electricity.  The pipeline may also discharge water to agricultural and recreational users along the pipeline.

Santa Rosa is in the initial planning stages of a proposal to build the pipeline and route it through Windsor.  At this time, Santa Rosa’s initial plans are to build and operate the pipeline, although there has been some discussion of establishing a joint powers authority with other local governments such as Windsor.  If Santa Rosa built and operated the pipeline, the facilities would be sized to accommodate waste water from Windsor.  Windsor would pay some kind of compensation to Santa Rosa for the use of the pipeline.  This would involve negotiations over whether Windsor would have the ability to divert water from the pipeline for other uses along the route of the pipeline.  Any water diverted along the pipeline would result in less water reaching the pipeline’s terminus at the Geysers.  Santa Rosa would have to negotiate agreements with PG&E to locate the pipeline at the Geysers and discharge water.  Windsor may end up in direct negotiations with PG&E or may negotiate solely with Santa Rosa.  In these early planning stages, it is unclear how the pipeline and the discharge will be managed.

A preliminary draft Water Reclamation Master Plan for Windsor has already been created, but not yet approved by the town council.  After the draft was created, Santa Rosa decided to move forward with the pipeline project.  As a result, staff has recommended that the town examine the possibility of joining the pipeline as a resolution for the problem of how to discharge treated water.  The first step in this process will be to meet with the City of Santa Rosa to learn more about the project and the possibility of multi-agency participation.  The pipeline option will be examined in the master plan along with other waste water disposal options.  Later, if the town is interested in the pipeline, the town would need to participate in the agreement with the City of Santa Rosa and possibly with various landowners along the pipeline’s route to discuss discharge options.

ANALYSIS
Conflicts of Interest, Generally
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a town councilmember, Debora Fudge is a public official.  (Section 82048.)

Financial Interests
An official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on any one of five enumerated financial interests including: 1) any source of income to the official of $250 or more within 12 months prior to the time the decision is made, or 2) any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(c) and (d).)

PG&E is a source of income to Councilmember Fudge of $250 or more within the previous 12 months.  In addition, the councilmember has an economic interest in PG&E under section 87103(d).  Accordingly, Councilmember Fudge may not make, participate in making or use her official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on PG&E.

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

It is reasonably foreseeable that the decision to discharge water into the Geysers pipeline will have a financial effect on PG&E because the operation of the pipeline will increase the amount of water available to PG&E to generate electricity.  Since the pipeline option will be examined in the Water Reclamation Master Plan, it is reasonably foreseeable that the adoption of the master plan will have a financial effect on PG&E.  In addition, it is reasonably foreseeable that the councilmember’s participation in negotiations with Santa Rosa and property owners along the pipeline route will also have a financial effect on PG&E because these negotiations will affect the amount of water that will reach the Geysers.  

Materiality
Once an official establishes that an effect is reasonably foreseeable, the official must then determine whether the effect is material.  The Commission has adopted a series of regulations that provide guidance concerning whether the foreseeable effect of a decision is material.  These regulations apply different standards depending on whether the decision will directly or indirectly affect any of the official’s economic interests.  

The effect of a decision is deemed to be material if any person that has been a source of income to the official of $250 or more in the preceding 12 months is directly involved in a decision before the official’s agency.  (Regulation 18702(a)(1).)  A person or business entity is directly involved in a decision before an official’s agency when that person or entity initiates, is the named party in, or is the subject of the proceeding concerning the decision.  (Regulation 18702.1(b).)  Windsor may engage in direct negotiations with PG&E.  Such negotiations will presumably lead to an agreement.  Since PG&E will be considered a party to the agreement, the effect of Windsor’s negotiations with PG&E will be considered material and Councilmember Fudge would be disqualified from participating.

It appears that all the other decisions involving the Geysers pipeline will have an indirect financial effect on PG&E.  For business entities, the appropriate standard to determine materiality is contained in regulation 18702.2 (copy enclosed).  The standards provided in the regulation are based on the financial size of the business entity in which the official has an economic interest.  Councilmember Fudge must apply the standards set forth in the regulation to determine whether the decisions involving the Geysers pipeline will have a material financial effect upon PG&E.  

Under regulation 18702.2, each decision must be examined independently to determine whether the councilmember has a conflict of interest.  For example, if Windsor joins the pipeline and negotiates with property owners along the pipeline route to discharge water, each negotiation must be examined independently to determine whether the decision will have a material financial effect on PG&E.  Please note, however, some decisions may be too interrelated to be considered separately.  Interrelated decisions are discussed below.

Segmentation
We have previously advised that, under some circumstances, a large and complex decision may be divided into separate decisions so that an official who has a disqualifying economic interest in one component of the decision may still participate as to other components in which the official has no financial interest.  (Lanzone Advice Letter, No. A-93-125.)  However, a series of decisions may be too interrelated to be segmented.  (Miller Advice Letter, No. A-82-119.)  A decision is too interrelated to another decision if the outcome of the one decision decides, alters, or substantially affects the outcome of the other decision.  (Nord Advice Letter, No. A-82-038.)  In addition, two decisions may be so interrelated to be considered separately if they are alternatives to each other.

The Water Reclamation Master Plan has three components--the treatment, storage, and disposal of waste water.  The Geysers pipeline concerns the last component--the disposal of waste water.  The pipeline option will be examined in the master plan along with other waste water disposal options.  Decisions concerning the disposal component of the master plan are too interrelated to be segmented.  Therefore, if Councilmember Fudge is disqualified from participating in the decision to discharge waste water into the Geysers pipeline, she is also disqualified from participating in other aspects of the disposal component of the master plan.  

However, if the councilmember is disqualified from participating in the decision to discharge waste water into the Geysers pipeline, she may still be able to participate in decisions regarding the treatment and storage components of the master plan as long as such decisions are not interrelated to the decisions concerning the Geysers pipeline.  If the decisions regarding the treatment and storage component of the master plan are separable, Councilmember Fudge must follow the following procedure (see Huffaker Advice Letter, No. A-86-343):

1.  The decisions in which the official has a disqualifying financial interest should be segregated from the other decisions.

2.  The decisions from which the official is disqualified should be considered first, and a final decision reached by the town council without the official’s participation.

3.  Once a decision has been made on the portions of the plan for which the official has a disqualifying interest, the official may participate in the deliberations regarding other portions of the plan, so long as those deliberations do not result in a reopening or in any way affect the decisions from which the official was disqualified.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





