                                                                    March 25, 1998

Robert C. Otto, Ed.D.

Assistant Superintendent

Grossmont Union High School District

Post Office Box 1043

La Mesa, California  91944-1043

 Re:  Your Request for Advice

         Our File No. I-98-058
Dear Mr. Otto:

This letter is in response to your request for advice on behalf of the Grossmont Union High School District regarding the provisions of the Political Reform Act (the “Act”).
  

We decline to provide formal written advice because your request necessarily involves the duties of an agency for which you are not authorized to seek advice.  (Regulation 18329(b)(8)(B), copy enclosed.)  However, the issues raised in your letter also implicate the duties of an agency for which you are authorized to seek advice; therefore, we will treat your request as one for informal assistance.  (Regulation 18329(b)(9).)  Informal assistance does not provide the immunity conferred by formal written advice.  (Regulation 18329(c)(3).)

QUESTION
May the Grossmont Union High School District expand its “conflict of interest form”?

CONCLUSION
The information a designated employee must disclose on his or her statement of economic interests is prescribed by the district’s conflict of interest code.  The district may not expand the conflict of interest form without amending its conflict of interest code.  If the district amends its conflict of interest code, the code must be submitted to the agency’s code reviewing body.  Pursuant to the Alperin opinion, a code reviewing body is prohibited from approving a code that goes beyond the requirements contained in section 87302.

FACTS
You are the assistant superintendent for the Grossmont Union High School District.  You have attached an excerpt from the Audit Findings and Recommendations in the district’s 1996-97 audit.  The excerpt recommends that the district’s conflict of interest form be expanded:

  “The following information should be requested from each member of the district’s board and management: 

        1.  Interested person disclosure defined as: (a) any person compensated by a corporation for services rendered to it as a full-time or part-time employee (b) or any relative of such person.

        2.  All board members and individuals holding positions of authority disclose (a) a contract or other transaction between them and a corporation or between a corporation and an entity in which they have a financial interest and/or (b) a contract or other transaction between a corporation and another entity of which they are also a director.”
The district has a conflict of interest code that was approved by its code reviewing body.  Members of the district’s board and management do not file a conflict of interest form other than a statement of economic interests (Form 700).

ANALYSIS
Conflict of Interest Code
The Act requires every public official to disclose all his or her economic interests that could foreseeably be affected by the exercise of the official’s duties.  (Section 81002(c), 87200-87313.)  Members of the district’s board and management are public officials under the Act. (Section 82048.)  

The Act requires every agency to adopt a conflict of interest code.  (Section 87300.)  Article 7, Chapter 3 sets out specific requirements concerning the procedures for adoption and promulgation of the codes, as well as substantive criteria for the provisions of each code.  Section 87302(a) provides that a conflict of interest code must contain a specific enumeration of the positions within the agency that involve the making or participation in the making of decisions which may foreseeably have a material financial effect on any financial interest.  With respect to each such position, a code is required to list the specific types of investments, interests in real property and income that must be disclosed.  Section 87302(a) further provides:

  “An investment, interest in real property or income shall be made reportable by the Conflict of Interest Code if the business entity in which the investment is held, the interest in real property or the income or source of income may foreseeably be affected materially by any decision made by or participated in by the designated employee by virtue of his position ....”

Section 87302(b) provides that a conflict of interest code must require each designated employee to file statements of economic interests (Form 700) that disclose reportable investments, business positions, interests in real property and income.  Thus, the financial information that must be disclosed on a designated employee’s statement of economic interests is prescribed by the agency’s conflict of interest code.

Recommendations Contained in the District’s Annual Audit
The district’s 1996-97 audit recommends that the district’s “conflict of interest form” be expanded.  Members of the district’s board and management do not file a conflict of interest form other than a statement of economic interests required by the Act.  Therefore, we presume that the term “conflict of interest form” as used in the audit refers to the statement of economic interests.

The audit suggests that the conflict of interest form be expanded to include whether a member of the district’s board of management is an “interested person.”  An “interested person” is defined as “any person compensated by a corporation for services rendered to it as a full-time or part-time employee or any relative of such person.”  The audit also recommends that the conflict of interest form be expanded to require disclosure of specified contracts.

As previously indicated, the information that a designated employee of the district must disclose on a statement of economic interests is prescribed by the district’s conflict of interest code.  Your agency’s conflict of interest code does not currently require members of the district’s board or management to disclose the information recommended by the audit.  Thus, to expand the conflict of interest form to include such information, the district would have to amend its conflict of interest code.  Amendments to an agency’s conflict of interest code must be submitted  to the agency’s code reviewing body.  (Section 87306.)

Code Reviewing Body
The responsibility for determining if a code meets the specifications in Section 87302 rests with the agency’s code reviewing body.  Section 87302 does not require designated employees to disclose whether they are “interested persons” or to disclose information relating to contracts.  The financial interests that must be disclosed are investments, interests in real property, business positions, and sources of income that may foreseeably be materially financially affected by the employee’s exercise of his or her official duties. 

Thus, the question raised by your request for advice is whether the district’s code reviewing body may approve a code that goes beyond the requirements of section 87302.   This question was addressed by the Commission in a 1977 opinion, In re Alperin (3 FPPC Ops. 77).  In that opinion, the Commission held that the Act prohibited a code reviewing body from approving a conflict of interest code that went beyond the requirements of section 87302.  I have enclosed a copy of the opinion for your review.

Please note that the advice contained herein does not address whether the district may require members of the district’s board and management to file a conflict of interest form that is separate from the statement of economic interests required by the agency’s conflict of interest code promulgated pursuant to the Act.  As a general rule, section 81013 of the Act provides that government agencies may impose additional requirements on any person as long as such requirements do not prevent the person from complying with the Act.  (See generally Allen Advice Letter, No. I-90-063, copy enclosed.)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





