                                                                    April 3, 1998

Claude L. Biddle

City Attorney

City of Grass Valley

125 East Main Street

Grass Valley, California  95945

 Re:  Your Request for Advice

         Our File No. A-98-062
Dear Mr. Biddle:

This letter is in response to your request for advice on behalf of Dan Miller regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Dan Miller, a member of the Grass Valley Planning Commission, participate in the tentative map, rezoning and lot adjustment decisions regarding the Litton development project?
CONCLUSION

Mr. Miller may not participate in the tentative map, rezoning and lot adjustment decisions regarding the Litton development project.

FACTS
Dan Miller is a member of the City of Grass Valley Planning Commission.  Mr. Miller is  a full-time salaried employee of Hooper-Weaver Mortuary, a local funeral home.  A project   scheduled to go before the planning commission involves property owners, hereafter referred to as "Litton," who own a parcel of land consisting of 91 acres; they are seeking a rezone and a tentative map which will subdivide the property into 34 lots.  The project will consist of five multiple family lots, five commercial lots and four lots for a business park with two open space areas.  The project would be considered a major development in the city of Grass Valley.

Nevada City Engineering (the “firm”) has been retained by the property owners on an hourly-based contract for the proposed project.  The firm will prepare the tentative map and represent Litton on aspects of the project before the planning commission.  The firm will also provide surveying, engineering and land use planning services and be responsible for all improvement plans and the final map for the project.  Compensation for the firm's work will exceed $10,000.  Nevada City Engineering has no ownership interest in the property which is the subject of the proposal. 
Mr. Ken Baker, 

who is scheduled to appear before the  planning commission on behalf of Litton, has a 51 percent partnership interest in Nevada City Engineering.  Ken Baker, as an individual, owns a 50 percent interest in the Hooper-Weaver Mortuary which employs Dan Miller.  Ken Baker's cousin owns the remaining 50 percent of the funeral home.

In addition to this particular situation, Nevada City Engineering is presently working for other property owners who are or will be seeking annexation into the city and are contemplating major development.

ANALYSIS
Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 defines a financial interest as follows:

  “A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

                                                                             ***

   (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

   (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”  (Section 87103(c) and (d).)

As a salaried employee, Mr. Miller receives income from the Hooper-Weaver Mortuary. 

Therefore, he has an economic interest in the Hooper-Weaver Mortuary (Sections 87103(c) and (d)) and he may not participate in any decision that will have a reasonably foreseeable material financial effect on Hooper-Weaver Mortuary.

Due to Mr. Baker’s 50 percent ownership interest in the Hooper-Weaver Mortuary and his 51 percent ownership interest in Nevada City Engineering, these two business entities are “otherwise related” for conflict-of-interest purposes as discussed below.

Pursuant to Regulation 18706:

  “An official has a financial interest in a decision within the meaning of Government Code Section  87100 if it is reasonably forseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has one of the interests defined in Government Code Section 87103(a), (c) or (d).”  (Emphasis added.)

According to the definition in Regulation 18236(a) (copy enclosed), Hooper-Weaver Mortuary and Nevada City Engineering do not have a parent-subsidiary relationship.  However, Regulation 18236(b) defines otherwise related business entity as follows:

  “(b)...Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:

                                                                  ***

   (3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity is also a controlling owner in the other entity.”

Mr. Baker owns 50 percent of Hooper-Weaver Mortuary and 51 percent of Nevada City Engineering.  Therefore, under Regulation 18236, these two entities are considered “otherwise related business entities” for purposes of the conflict-of-interest provisions of the Act and both entities are considered disqualifying sources of income to Mr. Miller.

Foreseeability and Materiality
The effect of a decision is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  You stated that Nevada City Engineering will be compensated in excess of $10,000 for its work on the Litton project.  Therefore, any decision regarding this project will have a foreseeable effect on the firm.


Where a source of income, such as Nevada City Engineering, is directly before the planning commission as an applicant or the subject of the decision, Regulation 18702.1(a)(1), provides that the effect of the decision is deemed material and disqualification is required.  This would be the case where Nevada City Engineering initiated the proceeding by filing an application, claim, appeal, or similar request, is a named party in the proceeding, or is the subject of the proceeding because the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, Nevada City Engineering.  (Regulation 18702.1(b).)

According to your facts, the Litton development group is the applicant for a tentative map, rezoning and lot adjustments for a major development project.  Litton is being represented by Mr. Baker of Nevada City Engineering in connection with the project.  Therefore, Mr. Miller may have a conflict of interest if Nevada City Engineering is indirectly affected by the decision. 

 

Regulation 18702.2 provides guidelines for materiality where a business entity in which an official has an economic interest is indirectly affected by a governmental decision.  The regulation provides guidelines for determining materiality based on the financial size of the business entity that is the source of income.  The effect of a decision on a small business is considered material if:

   “(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

   (2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

   (3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

(Regulation 18702.2(g).)

If  Nevada City Engineering would be analyzed under subdivision (g) above,

Mr. Miller may not participate in the tentative map, rezoning and lot adjustment decisions regarding the Litton development project since the firm’s gross revenues will increase in excess of $10,000.  (Regulation 18702.2(g)(1), Woods Advice Letter, No. I-94-383 and Howard Advice Letter, No. A-95-361, copies enclosed.)

Although we have no facts regarding other projects where Nevada City Engineering is working with other property owners, the same analysis regarding Mr. Baker and Nevada City Engineering as a disqualifying source of income to Mr. Miller will apply.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Jill Stecher

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





