                                                                    May 4, 1998

Gary T. Ragghianti

City Attorney

City of San Rafael

1400 Fifth Ave.

Post Office Box 151560

San Rafael, California  94915-1560

 Re:  Your Request for Advice

         Our File No. I-98-064
Dear Mr. Ragghianti:

This letter responds to your request for advice on behalf of Mayor Boro of the City of San Rafael (“City”) about the Political Reform Act (the “Act”).
  Because you have not referred to a particular governmental decision, we cannot provide formal advice.  (Regulation 18329(b)(8).)  The following informal advice is intended to provide general guidance.  Please note carefully that this advice covers the Act only; it does not cover other state conflict-of-interest laws which may (or may not) apply to the situations discussed below.  

I.  QUESTIONS
A.  When is a financial effect on a communications company in which Mayor Boro has an economic interest considered material, where the communications company is an applicant before the City, or is the subject of a proceeding before the City? 

B.  When is a financial effect on a communications company in which Mayor Boro has an economic interest considered material, where a development project is before the City, the communications company is not an applicant on the project nor is it the subject of the proceeding, but where it is reasonably foreseeable that, as a result of the approval of the project, the occupants of the development will use the services of the communications company?

C.  Where a communications company in which Mayor Boro does not have an economic interest is an applicant before the City, or is the subject of a proceeding before the City, when is it reasonably foreseeable that the decision will have a material financial effect on  communications companies in which the Mayor does have an economic interest if the former company may contract in the future with one or more of the latter companies (e.g., as subcontractors, suppliers, licensees, information carriers and whatever other commercial involvements that companies in this industry undertake)? 

D.  Where a communications company in which Mayor Boro does not have an economic interest is an applicant before the City, or is the subject of a proceeding before the City, if it is not reasonably foreseeable that the decision will materially affect any one communication company in which he owns stock, is disqualification nonetheless required per se because there are so many overlapping connections in the communications industry?

II.  CONCLUSIONS
A.  If a business entity is directly involved in a governmental decision (by being the applicant or the subject of the proceeding), any reasonably foreseeable financial effect on that business entity is considered to be material.  

B.  If a business entity is indirectly involved in a governmental decision, Regulation 18702.2 prescribes alternative rules, depending principally upon the size of the business, for determining whether a reasonably foreseeable financial effect is material.  

C.  It is impossible to make a generalized answer to this question: determinations of reasonable foreseeability are highly situation-specific, and must be made on a decision-by-decision basis, at the time each decision is made.  We have provided a summary of earlier advice to other persons which you may find helpful.  

D.  The Act requires disqualification only where a decision will have a reasonably foreseeable financial effect, distinguishable from the effect on the public generally, on one or more of a public official’s economic interests.  The Act never requires disqualification “just because” a particular factual situation is complex.

III.  FACTS
You are the City Attorney for the City of San Rafael ("City").  You have been authorized by Albert Boro, Mayor of the City, to request advice on his behalf. 
Mayor Boro owns stock in the following telecommunication (or communication) companies:  American Telephone & Telegraph Co., Pacific Telesis, Ameritech, Bell Atlantic, Bell South, NYNEX, SBC, U.S. West, Airtouch Communications, and Lucent Technologies. Mayor Boro's current stock ownership interest in each of the above communication companies is over $1,000 per company.  Each of these companies is in the business of providing communications services through phone lines, satellite communications, and cellular communications, and they also manufacture equipment in connection with such communications.

Mayor Boro anticipates that there may be applications by one or more of these ten communication companies to install communications facilities (antennae, satellite receivers and other communication devices) in the City in the near future.

Mayor Boro also anticipates there will be applications by other communication companies in which he does not own stock, to install communications facilities in the City in the near future, as well.  It is possible that if these companies' applications are ultimately approved, they may contract with one or more of the communication companies in which Mayor Boro owns stock, in the future, as subcontractors, suppliers, licensees, information carriers and whatever other commercial involvements that companies in this industry undertake between and among each other.

Mayor Boro also anticipates there will be specific development projects seeking City approval in the near future.  It is likely that some of these development projects will include such proposals as locating and/or expanding business or office parks in the City, or expanding current business or office parks already located in the City.  If these business/office park developments are approved, it is likely that such facilities and/or their tenants will use the products and/or services of one or several of the communication companies in which Mayor Boro owns stock to supply the facility with needed communications equipment and services.

When communication companies in which Mayor Boro does not own stock seek City approval for their applications, it is generally unknown to City staff and often to the applicants themselves (and therefore to the Mayor and members of the City Council) which other communication companies (if any) may ultimately benefit from the implementation of their development applications, if they are approved. 

IV.  ANALYSIS
A.  Introduction. 
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

The conflict‑of‑interest analysis under the Act is a four‑part test:  (1)  A public official must be participating in a governmental decision, (2) and it must be reasonably foreseeable  that, (3) the decision will have a material financial effect, (4) distinguishable from the effect on the public generally, on the official, a member of the official's immediate family, or on any one of six statutorily identified economic interests of the official.

As a public official,
 Mayor Boro will have a disqualifying conflict of interest with regard to governmental decisions about telecommunications issues if the decisions will have a reasonably foreseeable and material financial effect on any of his economic interests which is distinguishable from the effect on the public generally.


B.  Identifying economic interests. 
1.  Introduction.
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  “Economic interests” are identified by referring to Section 87103.  (Regulation 18702(a)(4).)  Section 87103 recognizes six kinds of economic interests from which conflicts of interest may arise: 

The public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.

A business entity in which the public official has a direct or indirect investment
 of $1,000 or more; 

Real property in which the public official has a direct or indirect interest of $1,000 or more; 

Any source of income which aggregates to $250 or more within 12 months prior to the decision;

A business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management;

A donor of gifts to the public official if the gifts aggregate to $290 or more within 12 months prior to the decision.  

(Section 87103; Regulation 18702.1(a)(4).)

2.  Mayor Boro’s Economic Interests. 

Mayor Boro has an economic interest in each of the telecommunications companies in which he has invested $1,000 or more.  

As mentioned above, we are providing informal advice because you have not referred to a specific governmental decision.  One of the reasons for this bears emphasis here: outside the context of a particular governmental decision, it is impossible to identify conclusively all of the economic interests of a given official that may be affected.  For example, you have told us that Mayor Boro anticipates certain land-use type decisions (e.g., locating and/or expanding business or office parks) which may have implications for the telecommunications industry.  Such a decision would indeed have such implications, but it also may have implications for more local interests of the Mayor, such as a small business or a residence.  Also, any given decision may have a “personal financial effect” on the Mayor or his immediate family; such an effect is analyzed as an economic interest under the Act.  For this reason, we caution you and the Mayor to remember that economic interests other than the Mayor’s telecommunications companies holdings may be implicated in any given decision.  

C.  Reasonable foreseeability and materiality.
1. Introduction.
The next step in the analysis, after identification of relevant economic interests, is determining whether the decision in question will have a reasonably foreseeable and material financial effect on one or more of these economic interests.  Whether the financial consequences of a governmental decision are reasonably foreseeable at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)   

It is important to understand that determinations of reasonable foreseeability are very fact-dependent, and must be made on a decision-by-decision basis, based upon the facts known to the official at the time the decision is made.  An effect which may not be reasonably foreseeable at an early stage of a process may become reasonably foreseeable as the process unfolds.  Therefore, a “blanket” determination of reasonable foreseeability cannot be made at any stage of a process or of a series of decisions which applies to the entire process or series of decisions. 

Please also bear in mind that the Act provides that a public official may not take part in a decision in which he or she “knows or has reason to know” he or she has a disqualifying conflict.  The has-reason-to-know requirement does not mean that the public official must be clairvoyant—it does mean that the public official must consider all the information available, including any special knowledge he or she may have about a situation, and that he or she must follow-up on available facts which give notice that further inquiry is warranted.  

Whether a financial effect is material is determined under various regulations promulgated by the FPPC, depending upon the nature of the interest and the degree to which it is involved.  (Regulation 18700 et seq.) 

2.  Your Questions.
Your first question (see part I.A., above) is about the proper test for determining the materiality of a financial effect on a communications company in which Mayor Boro has an economic interest when that company is an applicant before the City, or is the subject of a proceeding before the City.  The answer to this question begins with determining whether the communications company is directly or indirectly involved in the government decision-in-question, because the applicable materiality standards differs depending on this.  A person, including a business entity, is considered to be directly involved in a governmental decision if the person initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request; or if the person is a named party in or is the subject of a proceeding.  (Regulation 18702.1(b)(1)-(2).)  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to the person or a contract with the person.  (Regulation 18702.1.(b)(3).)  
A business entity, such as a communications company, would be directly involved in the types of decisions covered by your first question.  Therefore, the proper standard for determining whether a reasonably foreseeable financial effect will be material is found in Regulation 18702.1(a)(2).  It provides that if a decision results in any reasonably foreseeable financial effect on a business entity which is directly involved in the decision, then that effect is deemed to be material.    

Your second question (part I.B., above) focuses on decisions where companies in which Mayor Boro has an economic interest are indirectly involved in the decision,
 but where it is nonetheless reasonably foreseeable that the decision will have a financial effect on the companies because of increased demand for the companies’ services.
  Specifically, you want to know the correct standard for determining whether such a financial effect is considered to be material.  Regulation 18702.2 prescribes alternative standards for determining whether a financial effect on an indirectly involved business entity is considered material.  Which rule applies depends on the size of the business.   

Your third question (part I.C., above) is about foreseeability.  It addresses situations in which the communications companies in which Mayor Boro has an economic interest are not directly involved in a governmental decision before the City, but where the companies that are directly involved may contract in the future with one or more of former companies (e.g., as subcontractors, suppliers, licensees, information carriers and whatever other commercial involvements that companies in this industry undertake).  Specifically, you want to know whether the possibility of such a future contracting relationship amounts to a reasonably foreseeable financial effect at the time the governmental decision is made.  

Where a business entity in which a public official has an economic interest has no known connection with a project, and may or may not later bid on or provide supplies to the project, a financial effect on the business entity from a governmental decision about the project is not reasonably foreseeable.  (In re Thorner, supra.)  The key question of fact here is whether there is a known connection between the business entity in which the public official has an economic interest and the project or contract in question.  In the Guinan Advice Letter, No. A-94-047, we advised a city councilmember who owned a steel business that, although a land use decision would allow development which would increase local demand for steel, a financial effect on his particular steel business was not reasonably foreseeable because it had no known connection to the project.  On the other hand, in the Galante Advice Letter, No. A-97-585, we advised a city councilmember who was an employee of local plumbing supply business that a council decision on a major construction project would have a reasonably foreseeable financial effect on her employer because it had already supplied a significant amount of material to the project’s general contractor.  

The situation may arise where an applicant or a bidder in which Mayor Boro does not have an economic interest has a history of doing business with a company in which he does have an economic interest.  If a contractor has or will bid on a project, but has not yet been awarded the contract, and that contractor is a regular customer of, and who normally buys principally or only from, a business entity in which a public official has an economic interest, then a financial effect on the business entity from a governmental decision about the project is not reasonably foreseeable if there are no other facts linking the business entity to the governmental decision.  (Thorner, supra.)  On the other hand, if that applicant or bidder has been awarded the contract, then the fact that the successful applicant/bidder is a regular customer of and normally buys principally or only from a business entity in which the Mayor has an economic interest, then a financial effect on the company in which the Mayor has an economic interest is reasonably foreseeable.  (Ibid.)  Both of these interpretations in the Thorner Opinion are just that, interpretations; they are not ‘hard and fast’ rules.  For example, later advice letters make clear that both interpretations also depend on the degree of competition that affect the contractor-subcontractor relationship, particularly where the decision involves “awarding” the contract. 

As to your fourth question (part I.D., above), the Act requires disqualification only where a decision will have a reasonably foreseeable financial effect, distinguishable from the effect on the public generally, on one or more of a public official’s economic interests.  The Act never requires disqualification “just because” a particular factual situation is complex.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  Mayor Boro is a public official for purposes of the Act.


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  That is, they are not the applicant before the City, nor are they a named party in, or the subject of a proceeding before the City.  (Regulation 18702.1(b); see analysis above in response to your first question.)  


�  Generally speaking, a governmental decision which increases business opportunities or revenues for a business entity has a reasonably foreseeable financial effect on the entity.  (Garcia Advice Letter, No. A-85-031.)  (A decision to allow development of 1,000 new homes will have a reasonably foreseeable effect on a major telephone company which will provide service to most of the new homes because the company will receive additional business.)





