                                                                    March 23, 1998

Robert Eisman

Deputy Attorney General

Department of Justice

300 South Spring Street, Suite 5212

Los Angeles, California  90013

 Re:  Your Request for Advice

         Our File No. A-98-072
Dear Mr. Eisman:

This letter is in response to your request for advice regarding the gift limitation provisions of the Political Reform Act (the “Act”).
 

QUESTION
May an athletic team composed of California Department of Justice (“DOJ”) employees accept a monetary payment from a restaurant corporation without violating the gift limits under the Act?

CONCLUSION
The Act does not prevent the team from accepting the monetary gift from the restaurant corporation.  However, designated employees in disclosure categories one and two may not accept gifts from the team with a total value of more than $290 in a calendar year.

FACTS
You are captain of an athletic team composed of employees of DOJ.  Team membership is open to all department employees.  Currently, there are approximately 40 members on the team, representing DOJ offices in Sacramento, Los Angeles, and San Diego.  About 15 team members are designated employees.  The designated employees on the team each have different reporting obligations.

Pursuant to the agency’s conflict of interest code, designated employees who fall within disclosure categories one and two are required to report all sources of gifts and income on their statements of economic interests.  Designated employees who fall within disclosure categories three through nine are only required to report income and gifts from specified sources:

Category 3 - Any source of income or gift that is either directly or materially subject to regulation by or possesses a contract with any agency that is a client of the employee’s section.

Category 4 - Any business entity that has provided services to DOJ involving the field of information technology within the last two years.

Category 5 - Any source of income or gift that is derived from the general liability insurance business or has, within the last two years, provided services to the employee’s section, excluding services that benefit the whole agency.

Category 6 - Any source of income or gift that is engaged in the production of oil and gas or the exploitation of geothermal resources; is directly subject to regulation by or possesses a contract with any agency that is a client of the employee’s section; or has, within the last two years, provided services to the employee’s section, excluding services that benefit the whole agency.

Category 7 - Any business entity that has, within the last two years, received approval from the Research Advisory Panel on drug-related research projects or has provided services to the employee’s section, excluding services that benefit the whole agency.

Category 8 - Providers of health care related services or any business entity that has, within the last two years, provided services to the employee’s section, excluding services that benefit the whole agency.

Category 9 - Any business entity that has, within the last two years, provided services to the department.

 The athletic team consists of runners, alternate runners, and various support personnel.  The team is not subject to regulation by any agency that is a client of DOJ and the team has not entered into any contracts with the department.   

DOJ employees volunteered to form the team to compete in an annual race organized by the Los Angeles Police Revolver and Athletic Club.  The annual competition is a 125-mile relay race known as the Baker to Los Angeles Challenge Cup Relay.  The purpose of the race is to promote camaraderie and esprit among a wide spectrum of law enforcement activities.  Approximately 205 teams will compete in the 1998 race, which is scheduled for April 25-26, 1998.  

Team members are responsible for all team and personal expenses, including the team entry fee ($1100), transportation, food and lodging, uniforms, and race-related equipment and supplies.  The team maintains its own bank account wherein it keeps team funds.  A team captain and the team treasurer are responsible for disbursement of team funds.

A restaurant corporation has agreed to provide a monetary donation to help cover team expenses.  The donation was neither solicited by, nor would it accrue to the Department of Justice or any individual team member.  Rather, the donation would be made payable to, and be deposited in the team’s bank account (CADOJ-Baker to Vegas Fund).  The donation would be used for the general benefit of all team members (e.g., pay for t-shirts, rental of a race “follow” vehicle, and purchase of race-related supplies).  The team captain, in consultation with team members, will determine how such funds will be used.  In return for the donation, the team would consider acknowledging the restaurant corporation’s support in some nominal manner during team competition (e.g., a small sign on the race vehicle).

ANALYSIS
Designated employees of a state government agency may not accept gifts from any single source in a calendar year with a total value of more than $290 if the employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.  (Section 89503.)  A “gift” is defined in pertinent part, as:

  “[A]ny payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.”  (Section 82028(a).)

A restaurant corporation has agreed to provide a monetary payment to the athletic team, which is composed of DOJ employees.  If the designated employees on the team receive anything of value, such as a t-shirt, as a result of the monetary payment from the restaurant corporation to the team, the designated employee has received a gift.  (Section 82044 [defining “payment” as the rendering of anything of value].)  To determine whether the gift limit applies to the designated employees on the team, we must first analyze who is the source of the gift.

A person is the source of a gift if the person makes a gift to an official and is not acting as an intermediary.  (Regulation 18945(a), copy enclosed.)  If a person makes a payment to a third party and in fact directs and controls the use of the payment to make a gift to a clearly identified 

official, the person is the source of the gift to the official.  (Regulation 18945(a)(1).)  Thus, the team will be considered the source of the gift to the designated employees unless the restaurant corporation directs and controls the use of the payment to make a gift to one or more clearly identified officials.
  You have indicated that the team captain, in consultation with the team members, will determine how the funds from the restaurant corporation will be used.  Accordingly, the source of the gift to the designated employees is the team, and not the restaurant corporation, since the team will determine which employees will benefit from the donation.

Designated employees who are required to disclose the team as a source of income or gifts may not accept gifts from the team that have a total value of more than $290 within a calendar year.  (Section 89503.)  Designated employees within disclosure categories one and two must disclose the receipt of income and gifts from all sources.  Therefore, any designated employee on the team who falls within disclosure categories one and two may not accept gifts from the team that have a total value of more than $290.

Designated employees within disclosure categories three through nine are only required to report income and gifts from certain enumerated sources.  Such sources include business entities that have entered into contracts with the department or are regulated by clients of DOJ.  You indicate that the team is not subject to regulation by any agency that is a client of DOJ and that the team has not entered into any contracts with the department.  Therefore, it appears that designated employees in disclosure categories three through nine may accept gifts without limit from the team.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division

SGC:JB:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  In the McCloskey Advice Letter, No. I-91-263 and subsequent advice letters (Brockman Advice Letter, No. I-91-096; Donovan Advice Letter, No. I-91-357; Nishite Advice Letter, No. A-91-568; and Simmons Advice Letter, No. I-92-494), we advised that if a person makes a payment to a third party and knows or has reason to know that the third party will make a payment to a clearly identified official, the person is the source of the gift.  This advice was rejected by the Commission when it adopted Regulation 18945.  Accordingly, these letters are hereby superseded in part to the extent they are inconsistent with Regulation 18945.


�  Because the team is considered the source of the gift, it is not necessary to determine whether the restaurant corporation will receive equal consideration for its monetary payment.





