                                                                    May 26, 1998

Alan K. Marks

County Counsel

County of San Bernardino

385 North Arrowhead Avenue

San Bernardino, California  92415-0140

 Re:  Your Request for Advice

         Our File No. A-98-073
Dear Mr. Marks:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

FACTS
The Board of Supervisors of San Bernardino County (“county”) is currently reviewing the issue of financial disclosure requirements for physicians working as independent contractors at the County Medical Center Hospital (“hospital”).  A question has arisen as to which, if any, of these contract physicians should be considered a “consultant” within the meaning of the Act and, therefore, be subject to inclusion in the county’s conflict of interest code. 

The county operates the hospital for purposes of serving county residents’ medical needs.  The hospital's medical services are provided primarily by independent contract professionals.

The county contracts with a number of professional medical corporations as independent contractors to provide medical services and teaching and administrative services at the hospital. The contracts generally require each professional medical corporation to provide the services of certain named physicians or a certain number of unnamed physicians to be selected by the professional medical corporation and approved by the county.  These physicians are not county employees.  You have included for our use and review, a sample of a contract for surgery services used by the hospital.

The corporations (contractor) may, in turn, contract with certain other professional medical corporations known as first tier subcontractors to provide some of the “contracted” services at the hospital.  The first tier subcontractors may likewise contract with certain other professional medical corporations known as second tier subcontractors to provide some of the “subcontracted” services at the hospital.  For example, a professional medical corporation (“X”) may contract with the county to operate the department of surgery at the hospital.  Yet, that corporation may not have the medical personnel required to actually carry out that service in all aspects.  Therefore “X” subcontracts with professional medical corporation “Y” to provide a certain portion of these services.  In turn, “Y” subcontracts with “Z” to provide certain specialized services requiring a certified specialist in a particular field of medicine.

The governing body of the hospital is the County Board of Supervisors.  A contract employee serves as director to oversee the administrative operation of the hospital.  This individual is currently required to file disclosure statements under the county's conflict of interest code.

A member of one of the “primary” contracting professional medical corporations serves as medical director to oversee the medical/professional operation of the hospital.  Certain physicians of some of the aforementioned professional medical corporations (including first tier and second tier subcontractors) serve as chairpersons of departments or directors of sections in order to conduct the medical/professional and administrative components of the operations of the hospital.

A number of hospital committees and subcommittees are made up either totally or partially of physicians of the professional medical corporations.  These committees and subcommittees perform functions that facilitate both the administrative and medical/professional operation of the hospital.

The great majority of the contract physicians who provide services to patients at the hospital simply provide professional services.  This is true for “primary,” “first-tier” and “second-tier” physicians.  No individual physician is authorized to make contracting decisions or commitments for the hospital but they are able to make requests or recommendations that are “passed up the line” and usually followed as outlined below.

The decisionmaking process at the hospital varies depending upon the particular item involved in a given transaction.  You have provided examples to illustrate how varied this process may be in a given instance.

With respect to purchase and use of medical equipment, as to items to be included in the annual budget, a physician (a primary contractor or first or second tier subcontractor) may make a request through a department chairperson or section director.  Department chairpersons review the requests and prioritize those requests for all departments.  This list is subsequently proposed by the hospital director and approved by the board of supervisors.  As to equipment not in the budget, the process is identical to the process for equipment included in the budget except that the department chairs decide what budgeted item to eliminate to accommodate the new item.  In both these processes, after the need is established, the specific recommendation of the initial “requester” is usually followed.

Regarding the purchase of routine medical supplies and devices (bandages, syringes, etc.), a hospital committee reviews and approves items.  As to purchase and use of medical supplies and devices not routinely stocked by the hospital, a physician may make a request through the aforementioned hospital committee which, in turn, may seek input from the hospital director who may make a recommendation to the board of supervisors for a “final decision.”  In this process, a “final” decision may be made by the committee in lieu of further review, and the recommendation of the initial “requester” is usually followed if the acquisition is approved.

Concerning the purchase and use of drugs, a hospital committee reviews and generates a “formulary” which lists approved items.  In this process, the committee makes decisions without particular attention paid to recommendations of individual “requesters.”

Regarding the purchase and use of services, those to be provided within the hospital and its clinics are typically recommended by physicians through a process similar to that concerning medical equipment as described above.  Services to be provided “outside” the hospital and its clinics are generally recommended by physicians through the hospital's Medical Executive Committee which approves or disapproves the recommendation and forwards it only if approved to the hospital director for submission to and consideration by the board of supervisors.  The recommendations of the committee are usually followed.

In the event disclosure under the Act is required as to some or all of the physicians, some physicians have suggested a “transactional approach” to address those disclosure requirements.  You have included a copy of a draft transactional document with your request for advice.

CONCLUSIONS AND ANALYSIS
Public officials, such as elected state officers, judges, members of planning commissions, members of the board of supervisors, members of city councils of cities, and other public officials who manage public investments are specifically required under the Act to publicly disclose their financial interests.  (See Section 87200.)  Other public officials, such as employees, boards, commissions or consultants of a state or local government agency, disclose their financial

interests in accordance with the conflict of interest code developed by their respective agency.  (See Sections 87300 et seq.)  

A conflict of interest code is a rule or regulation adopted by a government agency which designates the positions in the agency which make, participate in making, or use their official position to influence governmental decisions.  A conflict of interest code requires designated positions to disclose their investments, interests in real property, sources of income and business positions which the designated employee may materially affect in his or her decisionmaking on behalf of the agency.  (Sections 87100 and 87302.) 

Regulation 18730, promulgated by the Commission to interpret and implement the conflict-of-interest provisions of the Act, provides guidance as to those positions in the agency that must be included in a conflict of interest code.  Subdivision (b)(2) of this regulation provides that persons to be designated in an agency’s conflict of interest code include those persons who make or participate in making governmental decisions which may foreseeably have a material effect on financial interests.  This subdivision has also been construed by the Commission to include persons who use their official position to influence a governmental decision.  (Brewton Advice Letter, No. I-96-126.)

Typically, conflict of interest codes include designations for consultants to the agency.  The term “consultant” is defined in Regulation 18700(a)(2) as an individual who, pursuant to a contract with a state or local government agency:

“(A) Makes a governmental decision whether to:

1.  Approve a rate, rule, or regulation; 

2.  Adopt or enforce a law;

3.  Issue, deny, suspend, or revoke any permit, license, application, certificate, approval, order, or similar authorization or entitlement;

4.  Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract which requires agency approval;

5.  Grant agency approval to a contract which requires agency approval and in which the agency is a party or to the specifications for such a contract;

6.  Grant agency approval to a plan, design, report, study, or similar item;

7.  Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof; or
(B) Serves in a staff capacity with the agency and in that capacity performs the same or substantially all the same duties for the agency that would otherwise be performed by an individual

 holding a position specified in the agency’s Conflict of Interest Code.”  (Emphasis added.)

The concept of “serving in a staff capacity” under subpart (B) quoted above has been construed by the Commission to include only those individuals who are performing substantially all the same tasks that normally would be performed by one or more staff members of a governmental entity.  (Conley Advice Letter, No. A-96-192; Randolph Advice Letter, No. I-95-045.)  There exists a quantitative and temporal quality to this evaluation in that persons who perform limited projects for an agency over a limited period of time would not be deemed to be serving in a staff capacity.  Additionally, a person qualifying under subpart (B) must perform tasks substantially the same as those of individuals whose positions at the agency are described in the agency’s conflict of interest code.  (Id.)  As referenced above, a person must be included in an agency’s conflict of interest code if that person makes, participates in making or influences a governmental decision.  

Various regulations interpret the phrase “making, participating in making or influencing a governmental decision.”  Regulation 18700(b) provides that a public official will be “making a governmental decision” when he or she votes on a matter, appoints a person, obligates or commits his or her agency to any course of action, enters into any contractual agreement on behalf of the agency, or determines not to act (unless such a determination is made for conflict of interest reasons).  Regulation 18700(c) provides that a public official will “participate in making a governmental decision” when he or she negotiates (without significant substantive review) a governmental decision, or when he or she advises or makes recommendations to the decisionmaker (either directly or without significant substantive review) by 1) conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision, or 2) preparing or presenting any report, analysis, or opinion, orally, or in writing which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.  Regulation 18700.1(a) provides that a public official will be acting to influence a governmental decision when he or she (for the purpose of influencing the decision) contacts, appears before, or otherwise attempts to influence any member, officer or consultant of the agency or when he or she acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of another agency.

Having established the above background, let me now turn to your specific questions.

1.  Does the fact that physicians at the hospital are independent contractors, by itself, exclude them from being designated in the county’s conflict of interest code which requires them to disclose financial interests?
No.  As mentioned above, consultants (as defined under the Act) should be designated in a conflict of interest code.

2.  If the answer to the question above is “No,” which, if any, of the contract physicians should be considered “consultants” under the Act and subject to possible inclusion in the county's conflict of interest code:
A.  The contract physician who serves as hospital medical director?
The hospital medical director is already included in the county’s conflict of interest code with a disclosure category of “1.”

B.  The contract physicians who serve as department chairpersons or section directors?
You have made clear in your facts that the contract physicians are not employees of the hospital or of the county.  However, the definition of the term “designated employees” in the Act includes consultants.  (Section 82019.)   Therefore, a conflict of interest code should include disclosure categories for consultants who, in the course of their work, engage in the process of making governmental decisions.  If the contract physicians associated with the hospital qualify as consultants as defined under the Act, they should be included within the county’s conflict of interest code.
  

The two tests established under Regulation 18700(a)(2) for determination of consultant status are set forth above.  According to your facts, it does not appear that the department chairs or section directors perform any of the duties specified in subpart (A) of subdivision (a)(2) of the regulation (e.g., the first test).  Therefore, we must determine if the department chairs or section directors meet the second test; i.e., does the department chair or section director serve in a staff capacity at the hospital?

As detailed above, a person does not serve in a staff capacity unless the person performs substantially all the same tasks as would be performed by a staff member and engages in a governmental decisionmaking process (either making, participating in making or influencing the decision).  Based on the information you have provided, it does not appear that the department chairs and section directors perform tasks similar to any existing staff member of the hospital.  This fact alone compels a conclusion that the department chairs and section directors are not consultants under the Act.

However, Regulation 18700(a)(2)(B) includes any individual who serves in a staff capacity which, although not presently specified in an agency’s code, is performing functions which constitute “participation” and should be designated in the agency’s conflict of interest code.  (Kalland Advice Letter, No. I-96-078; Randolph Advice Letter, No. I-95-045.)

When determining if the department chairs and section directors engage in a governmental decision process, the facts you provide are inconclusive.  You have explained that the department chairs and the section directors review and prioritize requests from physicians to purchase items of medical equipment under the hospital’s annual budget (this process may also require the chairs and directors to make recommendations as to items to delete from the budget).  The list of medical equipment items is proposed by the chairs and directors to the hospital director and is ultimately approved, or denied, by the county’s board of supervisors.  As you have described it, the actions of the department chairs and the section directors do not constitute making a governmental decision under Regulation 18700(b).
  Even though you state that in the equipment procurement process the recommendation of the initial requestor (e.g., the requesting physician) is usually followed, you do not explain the review procedures of either the hospital director or the board of supervisors.  Without this information, we cannot determine if the department chairs or the section directors either participate in making or influence a governmental decision under Regulation 18700(c) or Regulation 18700.1.  Both of these concepts require substantial reliance upon the actions or recommendations of the consultant by the ultimate decisionmaker(s).  If the hospital director and/or the board of supervisors engage in substantive review of the budget requests, the chairs and directors would not meet the requirements of either Regulation 18700(c) or Regulation 18700.1 and, consequently, would not qualify as consultants under the Act. 

C.  The contract physicians who serve on hospital committees or subcommittees?

You do not describe in detail all of the committees and subcommittees at the hospital nor do you fully describe their deliberative processes.  If the members of these committees engage in the kinds of activities set forth in Regulation 18700(a)(2)(A), they would be consultants.  If the members act in a staff capacity (as has been explained above), the members would be consultants.

With respect to the few committees you do briefly mention, again, we do not have a full explanation of the decisionmaking process, if any, in which they engage.  In general, we conclude that members of committees who make final decisions on non-routine matters would be consultants under the Act.

D.  The contract physicians who do not serve in any of the foregoing capacities?
Even though you state that the request of the initiating physician is usually honored by the ultimate decisionmaker(s), we believe the processes you describe relating to requests by individual physicians for supplies, equipment or services, contain the substantive review procedure necessary to prevent these persons from becoming consultants under the Act.

3.  If any of the foregoing contract physicians are considered "consultants," which ones should be included in the county's conflict of interest code?
As explained above, a person deemed a consultant under the Act is considered a public official and should be included in the agency’s conflict of interest code.

4.  If some or all of the contract physicians described above are otherwise required under the Act to be included in the county's conflict of interest code, if county policy were to require a bid process in procuring all medical equipment, supplies, devices, drugs and “outside” medical and miscellaneous services, how would this policy impact the disclosure requirements?
If the contract physicians are otherwise required to be included in the county’s code, no change in hospital policy would affect the disclosure mandated by the code.  If your question really inquires as to whether implementing a bid process would affect the determination of consultant status for some or all of the physicians, the answer is perhaps.  As has been discussed above, the decision to render one a consultant under the Act is based on the nature of decisionmaking in which the person engages.  If changing to a bid process for procurement of all medical supplies and services would result in the withdrawal of all decisionmaking processes from some or all of the physicians, those physicians would no longer be considered consultants and would not have any disclosure responsibility under the Act.

5.  If some or all of the contract physicians described above are otherwise required under the Act to be included in the county's conflict of interest code, may the attached “transactional” disclosure process or a similar process be utilized to address any applicable disclosure requirements under the Act?
Regulation 18733 allows an agency the flexibility to create a specialized disclosure category in its conflict of interest code for certain persons (including consultants) who do not participate in high level decision or policy making or who perform a range of duties that are limited in scope.  With respect to consultants, the Commission has advised that a consultant position should be designated in the code but that disclosure may be limited on a case-by-case basis at the discretion of the agency’s executive director (or analogous position).  Specifically,

the Commission has advised that the following language be added to an agency’s conflict of interest code:

   “Consultants shall be included in the list of designated employees and shall disclose pursuant to the broadest disclosure category in the code subject to the following limitation:  the (executive director or executive officer) may determine in writing that a particular consultant, although a ‘designated position,’ is hired to perform a range of duties that is limited in scope and thus is not required to fully comply with the disclosure requirements described in this section.  Such written determination shall include a description of the consultant’s duties and, based upon that description, a statement of the extent of disclosure requirements.  The (executive director’s or executive officer’s) determination is a public record and shall be retained for public inspection in the same manner and location as this conflict of interest code.”

Accordingly, the county may employ a limited disclosure procedure for consultant physicians.  Because the determination as to the extent of disclosure for any particular consultant is left to the discretion of the agency, we will not comment as to whether the “transactional disclosure document” you have included with your request would be appropriate for any or all of the physicians. 

6.  Assuming that the contract physicians described above are not required to be included in the county's conflict of interest code, is the county prohibited from requiring some form of disclosure (perhaps of a “transactional” nature) by the contract physicians as part of their contracts with the county?  Since under federal and state law certain conflict of interest rules already apply to these contract physicians, the county may wish to amplify on these in the event that inclusion in the conflict of interest code is not mandated by the Act.

This office may only advise as to the requirements of the Act.  Nothing in the Act prohibits disclosure of financial information or financial interests beyond that specified in the Act.  However, such disclosure cannot be mandated as part of the Act.  (In re Alperin (1977) 3 FPPC Ops. 77; Holland Advice Letter, No. A-97-120.)  In this regard, neither the county’s code nor any form prescribed pursuant to the Act may be modified to include additional information.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lisa L. Ditora

       
Staff Counsel, Legal Division

SGC:LLD:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  You have not provided to us a copy of the county’s conflict of interest code.  However, we have been given an excerpt of that code as support for the request for advice dated March 20, 1998 (our file reference I-98-091),  and submitted by Mr. Frank J. Delany, attorney for substantially all of the individual physicians who own the professional medical corporations which contract directly with the county.  In responding to a particular request for advice, we do not normally consider facts submitted to us by persons other than the requesting party nor do we engage in independent fact finding.  However, in your letter dated March 31, 1998, you state that, with certain exceptions not relevant to this point, you are in agreement with the information provided in Mr. Delany’s request for advice.  Therefore, we conclude that you have authorized us to consider in our response to you the attachments to Mr. Delany’s request, one of which includes the excerpt from the conflict of interest code.


�  The excerpt of the county’s code provided to us does not evidence a consultant designation.  For purposes of this letter, I will assume that the code does contain such a designation elsewhere in the document.


�  In other words, the process you describe does not indicate that department chairs or section directors vote, appoint, obligate the hospital in any direction (either to act or not to act), or enter into any contracts.


�  You have not fully explained the hypothetical bid process.  Without the detail of how bids would be solicited, received and accepted, we cannot fully respond to your question.


�  Excerpt taken from the Fair Political Practices Commission’s fact sheet regarding consultants, August 1996.





