                                                                    March 31, 1998

Richard Radan

7418 Midiron Drive

Fair Oaks, California  95628

 Re:  Your Request for Advice

         Our File No. I-98-076
Dear Mr. Radan:

This letter is in response to your request for advice regarding the post-government employment provisions of the Political Reform Act (the “Act”).
  We provided advice to you in the Radan Advice Letter, No. I-98-041 regarding similar issues.  You have requested further assistance.

Regulation 18329 (copy enclosed) provides that the Commission may decline to provide informal assistance or may limit such assistance to the explanation, in general terms, of the requirements of the Act if assistance or advice is being sought regarding the duties of another person and the requestor does not appear to be authorized to make the request as the person’s representative.  (Regulation 18329(c)(4)(C).)  Accordingly, the advice in this letter will be limited to a general explanation of the Act as it pertains to your facts.

QUESTION
You are a designated employee of a state agency.  If you went to work for an employer in the private sector, would that employer be allowed to bid on a contract implementing part of an automated welfare system if you did not participate in the bidding process?

CONCLUSION
The Act does not prevent a prospective employer from bidding on a project involving a designated employee’s former government agency.  However, the designated employee may not be identified in connection with the contract.

FACTS
You work at the Health & Welfare Data Center (HWDC) as a deputy director (CEA II) managing several large information technology projects.  One of these projects is the Statewide Automated Welfare System (SAWS).  The welfare program in California is supervised by the state, and administered and operated by the counties.  The state’s role in the SAWS project is one of oversight.

Counties have organized into four consortia and are responsible for planning, procurement, development, implementation and operation of their automated welfare systems.  These will be county procurements where the counties will develop and evaluate the request for proposals and select the winning vendor.  The contract will be between the county and the vendor.  The state will approve the funding for the project and monitor the progress and budget.

ANALYSIS
The Act places three restrictions on the activities of designated employees of state agencies who are leaving state service.  Two are post-employment, while the third regulates activities of the official before leaving.  

Section 87406 prohibits designated employees, for one year after leaving state service, from being paid to communicate with their former agency in an attempt to influence legislative or administrative action or any action or proceeding involving a permit, license, contract or transaction involving property or goods.

Sections 87400-87405 prohibit designated employees from being paid to appear before their former agency or a court in a proceeding involving specific events (e.g., a lawsuit, administrative hearing, or a state contract) in which the employee participated.  

Section 87407 prohibits designated employees from making, participating in making, or influencing a governmental decision that directly relates to a prospective employer.

These prohibitions do not prevent a prospective employer from bidding on a project involving a designated employee’s former government agency.

I have enclosed additional information for further guidance.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�   Informal assistance does not provide the requestor with the immunity conferred by formal written advice.  (Regulation 18329(c)(3).)


�  Please note that section 83116.5 provides that any person who aids and abets or causes another person to violate the Act has also violated the Act.  Before the passage of Proposition 208, section 83116.5 was limited to persons who have filing obligations under the Act or who were compensated for services involving the planning, organizing, or directing of activity regulated by the Act.  This limitation was repealed by Proposition 208.  Proposition 208 is currently subject to a preliminary injunction.  (California Prolife Council Political Action Committee v. Scully (E.D. Cal. 1998) ---- F.Supp. ----, No. CIV. S-96-1965 LKK/DAD, 1998 WL 7173.)





