                                                                    March 31, 1998

Roseanne Chamberlain

Executive Officer

El Dorado Local Agency Formation Commission

2850 Fairlane Court

Placerville, California  95667

 Re:  Your Request for Advice

         Our File No. A-98-078
Dear Ms. Chamberlain:

This letter is in response to your request for advice on behalf of El Dorado LAFCO Commissioner Wayne E. Haug regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
Does Commissioner Haug have a financial conflict of interest in a decision to incorporate the El Dorado Hills community where he owns a home and runs a small business?

CONCLUSION
The commissioner will have a financial conflict of interest in the decision to incorporate the El Dorado Hills community if the effect of the decision on any of his economic interests is material.  However, even if the effect is material, the “public generally” exception may allow him to participate.

FACTS
Commissioner Haug is a special district member of the El Dorado Local Agency Formation Commission and is a member of the board of directors of the El Dorado Hills Services District (“CSD”).  He is a homeowner in El Dorado Hills and has a part-time business there providing legal services.

An application to incorporate the El Dorado Hills community will be filed with the El Dorado LAFCO within the next month.  Commission Haug resides and operates his business in the project area and serves on the CSD board of directors.  In addition, he is one of three chief petitioners listed on the petition for incorporation.  According to information you provided, the jurisdiction of the LAFCO is El Dorado County.  El Dorado County has a population of 142,100.  The El Dorado Hills community has a population of 19,098.

ANALYSIS
Conflict of Interest Law, Generally

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a special district member of the El Dorado LAFCO, you are a public official.  (Section 82048; Chamberlain Advice Letter, No. A-98-051.)

Economic Interests
A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family; or on any of five enumerated interests including, as relevant here:

  “(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

    (b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

    (c) Any source of income ... aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the official within 12 months prior to the time when the decision is made.

    (d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Regulation 18703(a)-(d).)

Commissioner Haug has an investment interest in his business entity that is worth $1,000 or more.  (Section 87103(a).)  The commissioner also has an interest in his personal residence that is presumably worth $1,000 or more.  (Section 87103(b).)  In addition, his business is a source of income of $250 or more within the previous 12 months.  As sole proprietor, he has an economic interest in his business pursuant to section 87103(d).  (Novak Advice Letter, No. I-97-365.)  

Commissioner Haug is also a member of the board of directors of the El Dorado Hills Community Service District.  The term “income” for purposes of the conflict-of-interest provisions of the Act does not include salary or per diem from a local government agency.  (Section 82030(b)(2).)

Accordingly, the commissioner may not make, participate in making, or use his official position to influence a decision if it is reasonably foreseeable that the decision will have a material financial effect on his personal residence or business.

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  We have advised that the decision to incorporate a given community will have a reasonably foreseeable financial effect on property within that community.  (Miller Advice Letter, I-93-164.)  You have not provided facts concerning the commissioner’s business; therefore, we are unable to determine whether it is reasonably foreseeable that the decision to incorporate El Dorado Hills will have a financial effect on his business.

Materiality
Once an effect is determined to be reasonably foreseeable, the official must then determine whether the effect is material.  The Commission has adopted a series of regulations that provide guidance concerning whether the foreseeable effect of a decision is material.  These regulations apply different standards depending on whether the decision will directly or indirectly affect of the official’s economic interest.

Official’s Personal Residence
Regulation 18702.1 (copy enclosed) provides that the effect of a decision on real property in which an official has a direct or indirect or beneficial ownership interest is material if:

  “(A) The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property.”  (Regulation 18702.1(a)(3)(A), emphasis added.)

Since the decision to incorporate El Dorado Hills would clearly result in the inclusion of the commissioner’s property in the planned city of El Dorado Hills, the effect on the commissioner’s property is deemed to be material under the above regulation.  (Zaltsman Advice Letter, No. A-90-150.)  However, notwithstanding regulation 18702.1(a)(3)(A), the effect of the decision on the commissioner’s property will not be material if the decision will have no financial effect on his property.  (Regulation 18702.1(c)(2).)

Official’s Business Interest
The decision to incorporate El Dorado Hills may have an indirect effect on the commissioner’s business.  For business entities, the appropriate standard to determine materiality is contained in regulation 18702.2 (copy enclosed).  The standards provided in the regulation are based on the financial size of the business entity in which the official has an economic interest.  For relatively small businesses, the effect of a decision is material if:

  “(1) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

    (2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

    (3) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”  (Regulation 18702.2(g).)

If it is reasonably foreseeable that the decision to incorporate El Dorado Hills will financially affect the commissioner’s business, he must apply the standards set forth above to determine whether the effect will be material.  If he determines that the effect is material, he must disqualify himself from the decision.

Public Generally Exception
Although an official’s economic interest may be materially affected by a decision, the official may still participate in the decision if the effect on the official’s interest is not distinguishable from the effect on the public generally.  For the “public generally” exception to apply, a decision must affect the official’s interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703, copy enclosed.)

The “public” consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  In this case, the public consists of the residents and persons doing business in El Dorado County.  Accordingly, for the public generally exception to apply, a decision must affect the commissioner’s interests in substantially the same manner as it would affect a significant segment of the residents and persons doing business in El Dorado County.  

Regulation 18703 defines the term “significant segment,” in pertinent part, as:  

  “(1) Significant Segment:  The governmental decision will affect a "significant segment" of the public generally as set forth below:

        (A) For decisions that affect the official's economic interests (excluding interests in a business entity which are analyzed under subdivision (B)):

            (i) Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or 

            (ii) Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, or 

        (B) For decisions that affect a business entity in which the official has an interest as set forth in Section 87103, fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession; or,

        (C) For decisions that affect any of the official's economic interests, the decision will affect 5,000 individuals who are residents of the jurisdiction ...”  (Regulation 18703(a)(1).)

The commissioner has two types of economic interests that may be affected by the agency’s decision to incorporate the El Dorado Hills community.  He has a real property interest in his personal residence and an economic interest in his business.  The real property and business entity interests must be analyzed separately for purposes of applying the public generally exception.  In addition, when an official has multiple economic interests that will be materially affected by a decision, the official may participate in the decision under the public generally exception only if the exception applies to each interest.

As to the commissioner’s real property interest, a “significant segment” of the public generally may be comprised of: 1) 10 percent or more of the population of El Dorado County; 2) 10 percent or more of all property owners, home owners, or households in the El Dorado County; or 3) 5,000 individuals who are county residents.  (Regulation 18703(a)(1)(A) and (C).)  El Dorado County has a population of 142,200.  The El Dorado Hills community has a population of 19,098, which is more than 10 percent of the population in El Dorado County.  Applying regulation 18703, it appears that the agency’s decision to incorporate the El Dorado Hills community will affect a significant segment of the public generally as to the commissioner’s real property interest.

As to the commissioner’s economic interest in his business, a “significant segment” of the public generally may be comprised of 50 percent of all businesses in El Dorado County.  (Cihigoyenetche Advice Letter, No. A-97-574.)  You have not provided us with enough facts to determine if the public generally exception applies to the commissioner’s business interest.

For the public generally exception to apply, a significant segment of the public generally, as described above, must be affected in substantially the same manner as Commissioner Haug.  (Regulation 18702(a)(2).)  As to his real property interest, a significant segment of the public generally will be affected in substantially the same manner as the commissioner if at least 10 percent of the county’s population or 5,000 individuals who are county residents own a home in the El Dorado Hills community and are affected similarly.  As to his business interest, a significant segment of the public generally will be affected in substantially the same manner as the commissioner if 50 percent of the businesses in the El Dorado County do business in the El Dorado Hills community and are affected similarly.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





