March 19, 1998

Nathan Quarles

99 Elaine Drive

Santa Rosa, California  95409

 Re:  Your Request for Advice

         Our File No. A-98-079
Dear Mr. Quarles:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (Act).
 

QUESTION

Did you “participate,” for purposes of the revolving door law, in a proceeding of the North Coast Regional Water Quality Control Board, in which the Board granted a municipal storm water permit to the City of Santa Rosa?

CONCLUSION

No.  Your work in drafting the permit, under these specific facts, falls outside the statutory definition of “participated” in Section 87400.

FACTS
You currently work for the State of California, North Coast Regional Water Quality Control Board (Board).  You are a staff level Associate Water Resource Control Engineer, and you are supervised by a Senior Water Resource Control Engineer.  Your supervisor reports to an Assistant Executive Officer, who reports to the Executive Officer.  The Executive Officer is in charge of all of the staff of the Board and reports to the Board itself.  You are not a designated employee of the Board.

As a member of the Board’s staff, you assist in the regulation of public agencies and private businesses that treat and dispose wastewater.  You also draft Waste Discharge Require​ments (permits for the discharge of waste that could affect the quality of waters of the state) and National Pollution Discharge Elimination System (NPDES) permits (Clean Water Act permits for point source discharges of waste to waters of the United States) for various private and public parties.  These draft permits are reviewed by your immediate supervisor and upper management.  Ultimately, they are adopted by the Board in a public hearing.

Recently, the Board has started to regulate storm water discharges from industrial and construction sites and from municipalities.  The Executive Officer determined that the City of Santa Rosa was required by law to be covered by a municipal storm water permit.  He directed his staff to prepare a permit.  Your immediate supervisor then directed you to draft the specific language for the permit and to make it consistent with similar storm water permits in California.

You reviewed similar permits that had been granted to other cities, including existing permits held by Sacramento, San Francisco, and Los Angeles.  You “cut and pasted” relevant sections to develop the draft permit for Santa Rosa.  You then submitted the draft to mid-level management, which made only minor, editorial amendments to the language.  The Executive Officer approved the proposed permit and placed it on the Board’s consent calendar for approval.

You did not present the permit to the Board, nor did you make any recommendation as to whether it should be, or should not be, granted.

After the permit was adopted, you interacted with the permittees on several occasions.
  You reviewed and commented on a cooperative agreement, advised them regarding non-substantive amendments to the permit, and made suggestions for proper weather criteria for a sampling event.         

The adopted municipal storm water permit requires the permittees to submit various reports over the life of the permit.  Specifically, the permit allows the permittees to modify, revise or amend their Storm Water Management Program, the Assessment Control Program, and the Monitoring Program based on experience, new technology, or other factors.  The permit requires the submittal of a “cooperative agreement” to identify areas of shared responsibility, revisions to the permittees’ legal authority as necessary, an annual fiscal and staffing analysis, and a report of any construction sites to be covered by this permit.  Lastly, an annual report is required to be submitted each year of the permit life, which is five years.  The annual report will present information on the status, implementation, and the effectiveness of the major programs (Storm Water Management Program, the Assessment Control Program, and the Monitoring Program), as well as sampling results, a fiscal analysis, and other data.

The Storm Water Management Program, the Assessment Control Program, and the Monitoring Program were submitted as part of the permit application and then incorporated into the permit.  Major revisions to these programs, as determined by the Executive Officer of the 

Board, will be brought before the Board as permit amendments.  Minor changes may be made with the Executive Officer's approval, and may be brought to the Board as informational items.  

The City of Santa Rosa, one of the permittees, has an opening for an Associate Civil Engineer to manage its Storm Water Management Program.  Some of the duties of this position would be to help revise and/or produce the required submittals and reports outlined above.  You have submitted an application to the city for this position, and have therefore ceased your involvement with this storm water permit and all other actions involving the City of Santa Rosa pending the outcome of its hiring process.

ANALYSIS
Your question raises an issue governed by the post-employment restrictions on state employees and officials colloquially known as the “revolving door” laws.  (Sections 87400-87407.)  These rules are divided into three categories:  (1) a one-year prohibition on communicat​ing with a former agency regarding legislative, administrative, or other enumerated proceedings;  (2) a permanent ban on “switching sides” in a proceeding, including litigation, in which the state is a party or has a substantial interest; and  (3) a prohibition on participating in a matter before an agency affecting a person with whom the state official is negotiating employment.  You have inquired about the second of these laws.

Permanent Ban on "Switching Sides"
Sections 87401 and 87402 provide: 

  “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state admin​istrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi‑judicial or other proceeding if both of the following apply:

   (a) The State of California is a party or has a direct and substan​tial interest.

   (b) The proceeding is one in which the former state administra​tive official participated.”  (Section 87401.)

  “No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (Section 87402.)

As a state administrative official,
 you are subject to the permanent ban in Sections 87401 and 87402 if you participated in a judicial, quasi‑judicial or other proceeding.
  “Participated” is defined in relevant part as “to have taken part personally and substantially through decision, approval, disapproval, [or] formal written recommendation ....”  (Section 87400(d).)  Under these facts, the initial decision to grant the permit was made by an employee of the Board superior to you.  It was then approved by consent vote of the Board.  In between these two decisions, you did nothing more than draft the language for the permit by “cutting and pasting” relevant provisions from similar permits.  At no time did you suggest, orally or in writing, that the Board should grant or deny the permit.  

We find that your actions with regard to this permit did not constitute a decision, approval, or formal written recommendation as that phrase is used in Section 87400.  Thus, you did not participate in the Santa Rosa permit decision for purposes of the ban on switching sides.

Therefore, with regard to the Santa Rosa permit, the restrictions in Sections 87401 and 87402 do not apply to you, and you are free to act as an agent for another employer in influencing decisions of the Board or any other state agency regarding the permit.  

If you have any other questions regarding this matter, please do not hesitate to contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel



�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The permit was granted to the City of Santa Rosa, and also co-permittees: the County of Sonoma and the Sonoma County Water Agency.


�  We find that your general duties are not purely clerical, secretarial, or ministerial.  (Section 87400(b).)


�  Section 87400(c) defines "judicial, quasi�judicial or other proceeding" to include:





“[A]ny proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.”





