                                                                    April 8, 1998

Rosann Gallien

Deputy Port Attorney

Port of San Diego

Post Office Box 488

San Diego, California  92112-0488

 Re:  Your Request for Advice

         Our File No. A-98-088
Dear Ms. Gallien:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  You are requesting advice on behalf of the San Diego Unified Port District (“district”).

QUESTION
The San Diego Unified Port District Commissioners and District Managers have been offered the use of two privately owned, "membership only" yacht club facilities for business meetings.  Is this a reportable gift to the public officials or is it a gift to the district?

CONCLUSION
The use of the meeting rooms at the two private yacht clubs is a reportable gift to the public officials subject to the gift limits.

FACTS
The San Diego Unified Port District was created under the Harbors and Navigation Code, Appendix 1, and is responsible for the operation of the Port of San Diego, San Diego International Airport and the harbor and tidelands in the San Diego Bay.  The Board of Port Commissioners consists of seven members who are appointed by the various city councils of the areas they represent and who serve four-year terms.

Under various leases with the district, several hundred entrepreneurs operate the various businesses in and around the airport and harbor.  Among them are two private yacht clubs which operate in the San Diego Harbor.  These clubs are "membership only" clubs, so access is denied to the general public.  They have offered to allow the commissioners and other district managers the use of their private facilities for meetings.  The cost of meals will be paid for by the district.  The benefit of these meetings inures to the district, not to the individual.

ANALYSIS
Section 82028(a) defines a “gift” as:

“[A]ny payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.”

Payment is defined as “a payment, distribution, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything else of value, whether tangible or intangible.”  (Section 82044.)

The Act provides gift limits for public officials.  Specifically, a designated employee or designated position of a local government agency shall not accept gifts from any single source in a calendar year of more than $290 if the member is required to report the receipt of gifts from that source on his or her statement of economic interests.  (Section 89503(c) and Regulation 18940.2.)

The issue is whether the use of the yacht clubs’ private meeting rooms is considered a gift to the district or to the public officials.  You stated that the clubs offered to allow the commissioners and other district managers the use of their private facilities for meetings.  Under Regulation 18944.2, to qualify as a gift to an agency, each of the following requirements must be met:

  “(a)  A payment, which is a gift as defined in Government Code Section 82028, shall be deemed a gift to a public agency, and not a gift to a public official, if all of the following requirements are met:

(1)  The agency receives and controls the payment.

(2)  The payment is used for official agency business.

(3)  The agency, in its sole discretion, determines the specific official or officials who shall use the payment.  However, the donor may identify a specific purpose for the agency's use of the payment, so long as the donor does not designate the specific official or officials who may use the payment.

(4)  The agency memorializes the payment in a written public record which embodies the requirements of subdivisions (a)(1) to (a)(3) of this regulation set forth above and which:

(A)  Identifies the donor and the official, officials, or class of officials receiving or using the payment;

(B)  Describes the official agency use and the nature and amount of the payment; and

(C)  Is filed with the agency official who maintains the records of the agency's statements of economic interests where the agency has a specific office for the maintenance of such statements, or where no specific office exists for the maintenance of such statements, at a designated office of the agency, and the filing is done within 30 days of the receipt of the payment by the agency.”  

(Regulation 18944.2)

Since the private yacht clubs have only invited and provided access to the commissioners and district managers, requirement (a)(3) is not met.  Therefore, the gift is to the public officials and not to the district.  As such, it is a reportable gift subject to the $290 gift limit.

Therefore, the public officials may only accept this gift from the yacht clubs if it is within the $290 gift limit.  Regulation 18946.1(b)(copy enclosed) provides guidance on how to value and report the receipt of the gift.  (See also Bergeson Advice Letter, No. A-92-300, copy enclosed.)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Jill Stecher

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





