                                                                   April 7, 1998

Donald W. Parsons

Campaign Consultant

Strategic Research

3333 W. Country Club Boulevard

Stockton, California  95204-3857

 Re:  Your Request for Advice

         Our File No. I-98-090
Dear Mr. Parsons:

This letter is in response to your request for advice on behalf of Mr. Ruhstaller regarding the provisions of the Political Reform Act (the “Act”).
  Because your question is general in nature, we can provide you only with informal assistance.
  (Regulation 18329(a)(2)(B).)

QUESTION
May Mr. Ruhstaller participate in city council decisions involving new stockholders or potential stockholders of Gilt Edge, Inc.?


CONCLUSION
Mr. Ruhstaller may not participate in a governmental decision that will have a reasonably foreseeable and material financial effect on any source of income of $250 or more provided to, received by, or promised to Mr. Ruhstaller, or on any other economic interest of 

Mr. Ruhstaller’s. 

FACTS
Frank "Larry" Ruhstaller is a member of the Stockton City Council.  Mr. Ruhstaller is the president of the Alder Market, a full service catering company that has been in business for over ten years.  The Alder Market is the trade name for the California corporation, Gilt Edge, Inc., which was incorporated in 1981.  Mr. Ruhstaller and his wife, together, own 76 percent of the stock in the corporation.  His current ownership interest amounts to 56 percent of the total shares outstanding.  The remaining 24 percent are owned by family members and a group of partner investors.  Mr. Ruhstaller and his wife are both employed by Gilt Edge, Inc.

Gilt Edge, Inc. has developed a prospectus for a business expansion plan and contemplates a stock offering to raise capital.  To finance their business plan, they need to raise $50,000 and are looking for five investors to each purchase $10,000 worth of stock.  Assuming the stock offering is successful, Mr. Ruhstaller's personal ownership (stock) interest will be reduced to slightly less than 50 percent.  You have not indicated what percent Mr. Ruhstaller’s wife will own after the stock sale. 

ANALYSIS
Introduction
The Act was adopted by the people of the State of California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act is to ensure that public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who support them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has an economic interest.

Economic Interests

Section 87103 specifies that a public official has an economic interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on, among other things, a source of income of $250 or more provided to, received by, or promised to a public official within 12 months prior to the time when the decision is made.
 

Clearly, income includes the proceeds from any sale.  Income also includes a pro rata share of any income of any business entity in which the individual or spouse owns, directly, indirectly, or beneficially 10 percent interest or greater.  Finally, income to Mr. Ruhstaller includes any community property interest in the income of a spouse.  (Section 82030.)  

Mr. Ruhstaller currently owns more than 50 percent of Gilt Edge, Inc. and will own approximately 50 percent even after the share sale.  Mr. Ruhstaller’s wife currently owns 20 percent of Gilt Edge, Inc.  You have not stated what percentage Mr. Ruhstaller’s wife will own after the stock sale.  However, the disqualifying threshold would clearly be met.  For example, a source of income to the firm of $10,000 would also be a source of income to Mr. Ruhstaller in an amount of $250 or more since 50 percent of $10,000 is $5,000, and since 50 percent (Mr. Ruhstaller’s community property share of his wife’s income) of 20 percent (Mr. Ruhstaller’s wife share of Gilt Edge, Inc.) of $10,000 is $1,000, for a total of $6,000.  

Mr. Ruhstaller may not participate in a decision that will have a reasonably foreseeable and material financial effect on any source of income of $250 or more provided to, recieved by, or promised to Mr. Ruhstaller within the 12 months prior to the governmental decision.  Since a source of income includes a person
 who has promised
 $250 or more to a public official, a potential investor in Gild Edge, Inc. could be a source of income to Mr. Ruhstaller.

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

Materiality
Assuming foreseeability, disqualification is still only required where the foreseeable effect on the public official’s economic interest is material.  The Commission has adopted a series of regulations that provide guidance concerning whether the foreseeable financial effects 

of a decision are material.  (Regulation 18702.)  The standard of materiality differs depending on 

the type of economic interest involved and whether the economic interest is directly or indirectly

involved in a decision.
 

If a source of income is directly involved in a decision, then the public official may not participate in the governmental decision.  (Regulation 18702.1(a)(1).)  If the source of income is an individual and is indirectly involved, then we must consult Regulation 18702.2 for the applicable standard of materiality (copy enclosed).  If the source of income is a business entity and indirectly involved, then we must consult Regulation 18702.6 for the applicable standard of materiality (copy enclosed). 

Public Generally Exception
Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.  (Section 87103.)  For the “public generally” exception to apply, a decision must affect the official’s interests in “substantially the same manner” as it would affect a significant segment of the public.  Regulation 18703 sets out two types of tests to determine what constitutes a “significant segment of the public” (copy enclosed). 


If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division

SGC:MC:tls

Enclosures

� Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal  written advice.  (Section 83114; Regulation 18329, subd. (c)(3).)  


�  Of course, Mr. Ruhstaller has an economic interest in the Gilt Edge, Inc.  Further, Mr. Ruhstaller has an economic interest in any business entity or real property in which he or Gilt Edge, Inc. has a $1,000 investment.  (Section 87103.)  However, since you have not asked about these economic interests we only briefly note the issue here.


�  “Person” is defined  broadly to include an individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, limited liability company, association, committee, and any other organization or group of persons acting in concert.  (Section 82047.)


�  Income is “promised to” Mr. Ruhstaller if he has a legal right to receive the income.  (Barnes Advice Letter, No. I-93-197; Waggoner Advice Letter, No. I-90-529.)


�  	“A person or business entity is directly involved in a decision before an official’s agency when that person or entity, either personally or by an agent:


(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency;


(3) A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18702.1(b).”





