                                                                    May 8, 1998

Darrell W. Larsen

County Counsel

County of Sutter

1160 Civic Center Boulevard

Yuba City, California  95993

 Re:  Your Request for Advice

         Our File No. A-98-096
Dear Mr. Larsen:

This letter is in response to your request for advice on behalf of Dick Akin regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Supervisor Akin participate in a governmental decision affecting the Calpine Corporation’s generating facility?

CONCLUSION
Supervisor Akin may not participate in a governmental decision that will have a reasonably foreseeable and material effect on any of his economic interests.  Since it is unclear what the actual proposal will be before the board, we cannot determinatively answer your question.  Please see Analysis below.

FACTS
You are requesting advice on the behalf of Dick Akin, a member of the Sutter County Board of Supervisors regarding the Calpine Corporation’s proposal to construct a 500 megawatt 

generating facility in Sutter County.  The proposal includes a 230 kilovolt switching station and a 230 kilovolt transmission line.  You are not requesting advice regarding the original proposal.  You are requesting advice regarding two alternatives recently proposed by Calpine.

On March 17, 1998, Calpine sent a letter to the Sutter County Administrative Officer advising that an alternative route for the transmission line and an alternative site for the switching station would be pursued by Calpine.  The alternative switching station site is on property owned by Supervisor Akin's brother and farmed by Supervisor Akin.  

Supervisor Akin is informed that Calpine will seek to acquire approximately twenty acres of land from his brother for its switching station and that those acres will accordingly be unavailable for farming by Supervisor Akin.  Supervisor Akin farms the land under an oral agreement between he and his brother.  The oral agreement is that Supervisor Akin can farm his brother’s land for rice for $150 per acre, per year.  Gross revenues from rice farming in this area is approximately $900 per acre, per year.  Supervisor Akin’s farming operation is organized as a partnership consisting of his mother and father, his son, and himself.

Also, under this alternative #1, the transmission line may run over a portion of Supervisor Akin’s brother’s property.  However, the transmission line will make only a very small portion of the land unavailable for rice farming.  The portion unavailable for farming is the area where a tall metal structure holding the transmission line is cemented into the ground.  

Since the March 17, 1998, letter from Calpine was sent, Calpine has begun to consider another alternative route for the transmission line.  This route would be, at least partially, over property owned by Supervisor Akin himself.   The switching station site would remain the same.  

The Sutter County Board of Supervisors would have to grant a conditional use permit to Calpine in order for Calpine to build a switching station and transmission line under any of the proposed alternate plans.

ANALYSIS
I.  Introduction
The Act was adopted by the people of the State of California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act is to insure that public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who support them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.

II.  Financial Interests

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

  “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

  (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

  (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

  (d)  Any business entity in which the public official is director, officer, partner, trustee, employee, or holds any position of management.

  (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250)
 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the commission to equal the same amount determined by the commission pursuant to subdivision (f) of Section 89503.”

Regulation 18702.1(a)(4) identifies the final type of economic interest under Section 87103.  Specifically, Supervisor Akin has a financial interest under Regulation 18702.1(a)(4) if the governmental decision will have a “personal effect” on him or his immediate family,
 whether positive or negative, of at least $250 in any 12-month period.  (Section 87103; Regulation 18702.1(a)(4).)   Regulation 18702.1(a)(4) does not apply to a financial effect on the 

value of real property owned directly or indirectly by the official, or a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest.

III.  Alternative #2
A.  Financial Interest #1 - Supervisor Akin’s Property

Under alternative #2, the transmission line will cross property owned by Supervisor Akin.  Supervisor Akin has a financial interest in real property that he owns.  (Sections 87103(b) and 82033.)  Therefore, Supervisor Akin may not participate in a governmental decision that will have a material and financial effect on real property that he owns.

1.  Foreseeability

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Any financial effect, no matter how small, will result in the standard being met as long as there is a substantial likelihood that the effect will occur.  You have not described the land that the power line would be built on or over.  Nonetheless, the existence of the transmission lines and the steel structures that holds them on Supervisor Akin’s property would have some financial effect on his real property interests.  Therefore, the foreseeability standard is met. 

2.  Materiality

However, disqualification is still only required where the foreseeable effect on the public official’s economic interest is material.  The standard of materiality differs depending on the type of economic interest involved and whether the economic interest is directly or indirectly involved in a decision.  The Commission has adopted a series of regulations that provide guidance concerning whether the foreseeable financial effects of a decision are material.  (Regulation 18702.)  If the economic interest is a real property interest that is directly involved, then Supervisor Akin may not participate in the decision regarding Calpine Corporation.

Regulation 18702.1(a)(3) provides the standard when an interest in real property is directly involved.  Regulation 18702.1(a)(3) provides, in pertinent part:

  “(A) The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, or real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

  (B) The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;

***

  (E) For purposes of this subdivision, the terms “zoning” and “rezoning” shall refer to the act of establishing or changing the zoning or land use designation on the subject property.  The terms “zoning” and “rezoning” shall not refer to an amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category, which shall be analyzed under Title 2, Division 6, Section 18702.3(c) of the California Code of Regulations.”

Regulation 18702.1(a)(3)(B) is met since the board of supervisors would be considering a conditional use permit affecting his property.  Therefore, Supervisor Akin may not participate in any decision involving transmission lines that runs over his property.  Or put more specifically, Supervisor Akin may not participate in any governmental decision involving alternative #2.
  

The rest of this letter discusses alternative #1.  Much of the analysis could apply to alternative #2 since the economic interests discussed are affected in alternative #2.  However, because we have concluded that Supervisor Akin cannot participate in a decision involving alternative #2, we do not discuss these other economic interests in the context of alternative #2.

IV.  Alternative #1
A.  Potential Financial Interest #1 - Land Farmed Pursuant to the Oral Contract

Under alternative #1, the switching station site will be on land owned by Supervisor Akin’s brother and farmed by Supervisor Akin pursuant to an oral contract.  Section 82033 and Regulation 18233 together provide that an “interest in real property” includes any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official unless the interest is a periodic tenancy of one month or less.

You have stated that Supervisor Akin is under an oral contract with his brother that allows Supervisor Akin to farm his brother’s land for $150 per acre/per year.  You could not elaborate further on the nature of the oral contract.  Under the facts given, it appears that Supervisor Akin’s interest in his brother’s property is an interest in a leasehold and an “interest in real property” since his interest is a leasehold that is not exempted from the definition of an “interest in real property.”

Since Supervisor Akin has a financial interest in the land he leases and farms, he may not participate in a governmental decision that will have a reasonably foreseeable and material financial effect on that interest.

1.  Foreseeability

The standard for foreseeability is the same as above.  Since the use of the land that Supervisor Akin leases will change in a substantial way and will mean that Supervisor Akin could not farm that land in the future, we find that the foreseeability standard is met.

2.  Materiality

However, disqualification is still only required where the foreseeable effect on the public official’s economic interest is material.  The standard of materiality differs depending on the type of economic interest involved and whether the economic interest is directly or indirectly involved in a decision.  The leasehold interest would be indirectly affected.  

Regulation 18702.4 provides the applicable standard of materiality:

  “The effect of a decision is material as to a leasehold interest in real property if any of the following applies:

  (a) The decision will change the legally allowable use of the leased property, and the lessee has the right to sublease the property;

  (b) It is reasonably foreseeable that the lessee will change the actual use of the property as a result of the decision;

  (c) It is reasonably foreseeable that the decision will result in a change in the actual use of property within 300 feet of the leased property, and the changed use will significantly enhance or significantly decrease the use or enjoyment of the leased property;

  (d) The decision will increase or decrease the amount of rent for the leased property by $250 or 5 percent, whichever is greater, during any 12-month period following the decision; or

  (e) The decision will result in a change in the termination date of the lease.”

Since the exact nature of the oral contract is not known to us, we cannot determine conclusively whether any of the above apply.  Subsection (e) will apply if a decision by the Sutter County Board of Supervisors leads Supervisor Akin’s brother to sell the property his brother farms during the term of the oral contract.  You will have to apply the above regulation to the facts to determine whether the materiality standard is met as to this financial interest.  If the materiality standard is met, then Supervisor Akin may not participate in any decision involving alternative #1.

B.  Potential Financial Interest #2 - Business Entity
Supervisor Akin has a financial interest in his farming operations which is organized as a partnership.  (Section 87103(a), (c), and (d).)  Therefore, he may not participate in a governmental decision that will have a reasonably foreseeable and material financial effect on the partnership.  

1.  Foreseeability

The standard for foreseeability is the same as above.  Since land that the partnership farms will be unavailable under any alternative proposal, we find that the foreseeability standard is met.

2.  Materiality

However, disqualification is still only required where the foreseeable effect on the public official’s economic interest is material.  The standard of materiality differs depending on the type of economic interest involved and whether the economic interest is directly or indirectly involved in a decision.  The partnership would be indirectly involved in the decision involving alternative #1.  When a decision indirectly involves a business entity, Regulation 18702.2 provides the applicable standard of materiality (copy enclosed.)  The exact standard depends on the size of the partnership.  You must determine the size of the partnership and whether the materiality standard for that sized business entity is met.   

C.  Potential Financial Interest #3 - Personal Effect

Supervisor Akin may not participate in a decision that will result in his income increasing or decreasing by $250 or more in any 12-month period.  (Regulation 18702.1(a)(4).)  Please note that Regulation 18702.1(a)(4) does not apply to a financial effect on any real property owned by Supervisor Akin or to a financial effect on a business entity
 in which the public official has an investment interest, including the value of the business entity’s assets.

Supervisor Akin’s farming operation is a partnership.  The definition of business entity includes partnerships.  Regulation 18702.1(a)(4) does not apply to the income of a business entity, the value of the assets of a business entity, or to a financial effect on any real property owned by Supervisor Akin.  Therefore, Supervisor Akin does not have a conflict of interest pursuant to Regulation 18702.1(a)(4).
If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division

SGC:MC:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The gift limit for 1997 and 1998 is $290.  (Regulation 18940.2.)


�  “‘Immediate family’ means the spouse and dependent children.”  (Section 82029.)


�  This would include any decision by the board involving either alternative #1 or alternative #2 if both alternatives are part of the conditional use permit application.  This is so because selecting one alternative over the other necessarily precludes one option.


�  Section 82033 also states, “Interests in real property of an individual include a pro rata share of interest in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.”


�  “‘Business entity’ means any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.”


�  Section 82034 defines investment.  





