                                                                    May 14, 1998

Ms. Veronica A. F. Nebb

Assistant City Attorney, City of Novato

c/o Walter & Pistole

670 W. Napa, Suite F

Sonoma, California  95476

 Re:  Your Request for Advice

         Our File No. A-98-097
Dear Ms. Nebb:

This letter is in response to your request for advice on behalf of Councilmember Jim Henderson regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS

May Councilmember Henderson participate in decisions on projects for which his daughter, Diane Henderson, has provided consulting services and has received income for such services from the city or a developer?  Does the answer to this question depend, in any way, on whether the city has been reimbursed by the project applicant for the costs of Diane Henderson's services, or on whether Ms. Henderson presents the staff report to the city council?

CONCLUSIONS
Because Councilmember Henderson has no economic interest in his adult daughter Diane Henderson, or her consulting business, he may participate in decisions on projects for which she has provided consulting services and has received income for such services from the city or a developer.  This conclusion does not depend on the conditions mentioned above.  

FACTS
Jim Henderson is a councilmember in the City of Novato.  He was elected to the Novato City Council in November 1997.  Councilmember Henderson's daughter, Diane Henderson, owns and operates a sole proprietorship that provides planning consulting services to both developers and municipalities in California.  Ms. Henderson has been providing planning consulting services to the city on several projects prior to and subsequent to Councilmember Henderson's election.  (Councilmember Henderson has recused himself from participation in the awarding of contracts to his daughter.)  Ms. Henderson's services are provided pursuant to individual consulting contracts for each project on which she performs work.  In some instances, Ms. Henderson's consulting work for the city is paid for by the development project applicants, who reimburse the city for the costs of Ms. Henderson's services.  In other instances, she performs services for the city on projects originating with the city, such as the city's comprehensive zoning code update.  On city-originated projects, her compensation is paid from the city's general fund revenues.  In all instances, Ms. Henderson is paid the contracted compensation regardless of whether the particular project she works on is approved or denied.  She bills the city for her services on a monthly basis.  Her annual compensation for each consulting contract with the city exceeds $250.

Diane Henderson is an adult living separate and apart from her father.  She receives no income or financial support directly from her father.  Likewise, Councilmember Henderson receives no income or financial support from his daughter.  Ms. Henderson is the beneficiary of Councilmember Henderson's living trust, however, the trust provides no income to Ms. Henderson during Councilmember Henderson's lifetime.  (The trust agreement provides that Ms. Henderson will share a portion of her father's estate upon his death.)  The Hendersons typically exchange birthday and holiday gifts, and occasionally treat each other to lunch or dinner.  There are no outstanding loans or other debts between Councilmember Henderson and Ms. Henderson.

Several planning projects that Diane Henderson worked on will soon be before the city council.  These include development projects proposed by individual developers as well as city-initiated projects such as the zoning code update.  Ms. Henderson may be called upon to present the staff report to the city council on any or all of these projects.

ANALYSIS
The primary purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests.
  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Section 87103 of the Act provides that an official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on: 

  “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

   (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

   (c)  Any source of income, other than gifts and other than loans 

by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

   (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

   (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating [$290] or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.


* * *

   For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (Section 87103.)

A “public official” is defined as a member, officer, employee, or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  As a member of the Novato City Council, Mr. Henderson is considered a public official under the Act.

The facts you have presented do not indicate that Councilmember Henderson has any economic interest in his daughter, Diane Henderson, or her consulting business.  You stated that Diane Henderson is not a source of income to her father.  Further, he has no investment interest in her planning consulting business, nor does he receive any income from the business.  

Under the Act, income received by an adult child of a public official does not constitute a disqualifying economic interest for the public official.  In this situation, income that Diane Henderson receives from developers or from the city for performing planning consulting services is not attributable to her father, Councilmember Henderson.  For example, in the Roberts Advice Letter, No. A-87-093, we advised that the Act did not prohibit a councilmember from participating in decisions to award construction contracts when the bidders included a corporation owned by his adult son, where the councilmember had no investment in the corporation and received no income from either the corporation or his son.  Similarly, in the Friess Advice Letter, No. I-91-422, we advised that a councilmember was not disqualified from participating in decisions concerning a developer that contracted for services with the law firm where his son worked as a salaried associate, where the councilmember had no economic interest in his son or the law firm.        

In addition to the economic interests set forth in Section 87103(a)-(e), an official may still be disqualified under the “personal effects” language of section 87103, if a decision will result in the official’s personal expenses, income, assets, or liabilities, or those of his or her immediate family, increasing or decreasing by at least $250 in a 12-month period.  (Regulation 18702.1(a)(4).)  Decisions on projects for which his daughter has provided consulting services, however, would not be considered to affect a member of Councilmember Henderson’s “immediate family” as that term is defined in the Act.  Section 82029 defines “immediate family” as the spouse and dependent children of an official.  We have previously advised that a dependent child is a child under the age of 18 years whom the public official claims (or may claim) as a dependent for federal income tax purposes.  (Winters Advice Letter, No. A-94-374; Tremlett Advice Letter, No. I-89-386.)  Thus Councilmember Henderson does not have to recuse himself because a decision on a particular project might result in increased or decreased income to Diane Henderson’s planning consulting business.    

The facts you have presented do not show that Councilmember Henderson has any economic interest in his daughter, Diane Henderson, or her business, that would preclude him from participating in decisions on projects for which she provided consulting services.  Absent some other economic interest in his adult child (or in the decision), Councilmember Henderson may participate in such decisions.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Hyla P. Wagner

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�   The Act only addresses potential conflicts of interest arising from an official’s  financial interests.  It does not cover all situations where officials may believe they cannot make an unbiased decision, such as a decision on a matter in which their best friend or a relative is deeply involved.  An official must make his or her own decision whether to vote or be recused in situations where the Act does not require disqualification based on a financial conflict of interest, but the official nevertheless believes he or she has a conflict (such as Councilmember Henderson’s recusal on votes awarding contracts to his daughter). 





