                                                                    May 26, 1998

Harold Ferber

Chief Counsel

Health and Welfare Agency Data Center

1651 Alhambra Boulevard

Sacramento, California  95816

 Re:  Your Request for Advice

         Our File No. A-98-108
Dear Mr. Ferber:

This letter is in response to your request on behalf of the Health and Welfare Agency Data Center (“HWDC”) and Senior Counsel Duane Phillips for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  Does the work provided by Mr. Phillips involve decisionmaking and/or the participation in or influencing of decisionmaking as defined in the statutes and regulations?

2.  Does the advice provided by Mr. Phillips, processed through the filter, as described below, remove any conflict of interest Mr. Phillips may have regarding the various projects?

CONCLUSIONS
1.  The work provided by Mr. Phillips constitutes participating in making a governmental decision and attempting to use one’s official position to influence a governmental decision.

2.  The proposed decisionmaking structure does not remove the conflict of interest because Mr. Phillips will be attempting to use his official position to influence a governmental decision by providing legal advice to HWDC.
FACTS
HWDC, under interagency agreement with the Department of Social Services (“DSS”), manages several large information technology projects that are the responsibility of DSS, including the Statewide Automated Child Support System, Child Welfare Services/Case Management System, Statewide Automated Welfare System, Statewide Fingerprint Imaging System and several others.  These projects involve an ongoing, long-term relationship between the two departments.  The legal divisions in both departments work closely in providing necessary legal review and advice for the projects, and in particular, review of solicitation documents and contracts.

As a senior counsel with DSS, Duane Phillips provides all of the above legal review for these projects on behalf of DSS.  His work involves reviewing the terms and conditions of various contracts (e.g., whether to include a liquidated damages clause, whether to require a bond, what constitutes a breach of contract, penalties for breach) and examining other contractual issues (such as whether to levy liquidated damages, assessment of breach conditions). 

Mr. Phillips may attend meetings that lead up to the preparation of various project documents, which he then reviews when they are drafted in final form.  He also may attend meetings concerning specific project-related problems.  He does not provide any review or advice for the programs served by the projects.  In addition, he does not provide any review or advice for technological matters.  That is, he does not offer direct input as to what type of hardware or software should be procured.  While his legal input might theoretically have an impact on technology matters, this has not been your experience.  Mr. Phillips work is limited to providing a substantive review of the above-noted documents and providing legal opinions to the legal staff at HWDC, project staff and DSS staff.

Mr. Phillips owns Microsoft stock in excess of $1,000 and Hewlett Packard stock in excess of $1,000.  The projects (individually) have determined that it is reasonably foreseeable that there will be in excess of $1 million in gross assets paid to each of these two companies, which are Fortune 1000 companies (thus exceeding the regulatory materiality threshold).

Recognizing that Mr. Phillips has a conflict of interest in decisions affecting Microsoft and Hewlett Packard, the legal division at HWDC proposes to filter Mr. Phillips’ participation in a project’s decisionmaking process by taking the following steps:

1.  Mr. Phillips will provide his review, opinion, or discussion of a document or specific issue only to the legal division at HWDC in writing with clear descriptions of the opinion, review or discussion and with necessary legal and factual citations that justify his review, opinion or discussion.

2.  The legal division at HWDC will independently review Mr. Phillips’ review, opinion or discussion and will use its independent judgment in determining the validity, accuracy or applicability of the review, opinion or discussion.  If the legal division at HWDC needs additional information or explanation to make this determination, HWDC will contact Mr. Phillips.  If HWDC disagrees with, or intends to substantively change Mr. Phillips’ opinion or recommendation, HWDC will contact Mr. Phillips to discuss the position of both legal departments.  If both departments are unable to reach a consensus on the issue, HWDC will make the final decision.

3.  After processing the information in this manner, HWDC will provide the appropriate and necessary information to the project decisionmakers at HWDC.

ANALYSIS
Conflict of Interest Law, Generally
The Act’s conflict-of-interest provisions ensure that public officials will impartially perform their duties, free from bias caused by their own financial interests.  Section 87100 prohibits a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  As a senior counsel for DSS, Mr. Phillips is a public official.  (Section 82048.)  Therefore, he is subject to the conflict-of-interest provisions of the Act.

Making a Governmental Decision
A public official “makes a governmental decision” when the official, acting within the authority of his or her position: 1) votes on a matter; 2) appoints a person; 3) obligates or commits his or her agency to any course of action; 4) enters into any contractual arrangement on behalf of his or her agency; or 5) determines not to act unless such determination is made because of the official’s financial interests.  (Regulation 18700(b).)  It does not appear from your facts that Mr. Phillips is “making a governmental decision” as defined in regulation 18700 (copy enclosed).

Participating in Making a Governmental Decision
A public official “participates in making a governmental decision” when he or she negotiates (without significant substantive review) with a governmental entity or private person regarding a governmental decision, or when he or she advises or makes recommendations to the decisionmaker (either directly or without significant substantive review) by:  1) conducting research or making any investigation which requires the exercise of judgment on the part of the 

official and the purpose of which is to influence a governmental decision, or 2) preparing or presenting any report, analysis, or opinion, orally, or in writing which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.  (Regulation 18700(c).)

Under interagency agreement with DSS, HWDC manages several large information technology projects which are the statutory responsibility of DSS.  Mr. Phillips reviews the terms and conditions of various contracts and provides legal opinions to the staff at both HWDC and DSS.  Pursuant to regulation 18700(c), Mr. Phillips “participates in making governmental decisions” if he makes recommendations to the staff at both agencies without “significant intervening substantive review.”  We have advised that an official participates in the making of a governmental decision, even if it is reviewed by several of his superiors, if any of the following apply:  1) the superiors rely on the data or analysis prepared by the official without checking it independently; 2) the superiors rely on the professional judgment of the official; or 3) the official in some other way actually influences the final decision.  (Lilyquist Advice Letter, No. 

M-96-318.)

The facts in your letter suggest that the staff at HWDC and DSS rely to some degree on the professional judgment of Mr. Phillips.  Accordingly, under regulation 18700(c), Mr. Phillips is participating in making a governmental decision by giving legal advice to the staff at HWDC and DSS.

You would like to “filter” Mr. Phillips’ participation in the decisionmaking process by implementing the following steps: 1) Mr. Phillips will provide a legal opinion to the legal staff at HWDC; 2) the legal staff at HWDC will review Mr. Phillips’ opinion using its independent judgment; and 3) after processing the information, the legal staff at HWDC will provide the appropriate and necessary information to the project decisionmakers at HWDC.  We conclude such steps would be sufficient to establish “significant intervening substantive review” under regulation 18700(c).

Influencing a Governmental Decision
Although Mr. Phillips may not be making or participating in making a governmental decision, he may be attempting to use his official position to influence a governmental decision.  Under regulation 18700.1(c), when a governmental decision is before an agency, other than the official’s agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is “attempting to use his or her official position to influence a decision” if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of the agency making the governmental decision.

Regulation 18700.1(c) has only one exception.  Under regulation 18700.1, an official will not be “attempting to use his or her official position to influence a governmental decision” by contacting employees at another agency if the official does not act or purport to act on behalf of his or her agency.  As a senior counsel for DSS, Mr. Phillips is acting on behalf of DSS when he gives legal advice to HWDC.  Accordingly, by providing legal opinions to HWDC, Mr. Phillips is attempting to use his official position to influence governmental decisions made by HWDC.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





