                                                                    April 30, 1998

Gregory W. Brittain

Attorney At Law

Great Western Plaza, Suite 300

330 North "D" Street

San Bernardino, California  92401

 Re:  Your Request for Advice

         Our File No. I-98-115
Dear Mr. Brittain:

This letter is in response to your request for informal assistance regarding the provisions of the Political Reform Act (the “Act”).
  Your question implicates issues that have already occurred.  Please note that the Commission does not give advice regarding past conduct.  (Regulation 18329.) 
You represent Chuck Dunn in a conflict of interest case against the Jurupa Unified School District ("District") and a former board member, David Barnes.  Mr. Dunn was a teacher with the District.  You allege that Mr. Barnes had a conflict of interest in voting on Mr. Dunn's dismissal from the District because Mr. Dunn was attempting to purchase the local newspaper where 

Mr. Barnes worked.  Mr. Dunn would have replaced Mr. Barnes as editor of the newspaper.

QUESTION
Is a tort claim under Government Code Section 905 required to be brought for an action under Section 91005(b)?  

CONCLUSION 

The Commission implements and interprets the Political Reform Act.  Government Code Section 905 is outside of the Act.   Therefore, we cannot advise you regarding Government Code Section 905.  We can tell you that the Act does not require you to file a tort claim under Government Code Section 905 before you may file a claim pursuant to any section of the Act.

QUESTION 
Must the bond required in Section 91012 include costs for attorney’s fees?

CONCLUSION
Section 91012 states:

“The court may award to a plaintiff or defendant other than an agency, who prevails in any action authorized by this title his costs of litigation, including reasonable attorney’s fees.  On motion of any party, a court shall require a private plaintiff to post a bond in a reasonable amount at any stage of the litigation to guarantee payment of costs.”

Pursuant to the second sentence of Section 91012, the court must require a private plaintiff to post a bond in any “reasonable amount” to guarantee payment of “costs.”  It is clear from the first sentence of Section 91012 that “costs” in this context may include attorney’s fees.  It is also clear that the court has wide discretion in determining the amount of the bond.

QUESTION
Is there a private right of action for a violation of the conflict of interest laws?

CONCLUSION
Yes.  Section 91005(b) states:

  “(b) Any designated employee or public official specified in Section 87200, other than an elected state officer, who realizes an economic benefit as a result of a violation of Section 87100 or of a disqualification provision of a conflict of interest code is liable in a civil action brought by the civil prosecutor or by a person residing within the jurisdiction for an amount up to three times the value of the benefit.”

Please see Chapter 11 of the Act (Sections 91000-91015) for other pertinent enforcement provisions.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





