                                                                    July 7, 1998

Mr. Ronald R. Ball

City Attorney

City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, California  92008-1989

 Re:  Your Request for Advice

         Our File No. A-98-124
Dear Mr. Ball:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Councilmember Hall participate in decisions about rezoning or general plan amendments for property currently owned by the San Diego Gas & Electric Company, when the borders of a parcel that will be subject to rezoning and the general plan amendment is located within 300 feet of Councilmember Hall’s residence, and the outskirts of the power plant itself is located within 2,500 feet of his home?  


CONCLUSION
Councilmember Hall may not participate in decisions about rezoning or general plan amendments for property currently owned by the San Diego Gas & Electric Company, unless he can demonstrate that the decisions would have no foreseeable financial effect on his residence.  

FACTS
You are requesting advice on behalf of Matt Hall, a councilmember of the City of Carlsbad.  The facts included in this advice letter are those you provided in your request for advice and in several subsequent telephone conversations.  

City staff has been asked to study and make recommendations as to whether or not any of the lands owned by the San Diego Gas & Electric Company ("SDG&E") in the city should be redesignated under the general plan or rezoned from its current public utilities zoning for utilities and open space designations.
SDG&E owns approximately 690 acres in the city where the Encina Electric Generating Power Plant is situated.  The Encina power plant has been located in Carlsbad since the city's incorporation in 1954.  The actual plant is located adjacent to the Agua Hedionda Lagoon and is more particularly shown on the aerial photograph, general plan land use map, zoning map, and radius map that you enclosed with your request.  

There are excess lands associated with the plant and at one time SDG&E anticipated an expansion using all or parts of this land.  However, with the adoption of AB 1890 and deregulation of the electrical utility industry, SDG&E has now applied to the California Public Utilities Commission for permission to divest itself of all of its power generating assets.  (PUC Application 97-12-039.)  The City of Carlsbad, like a number of other interested entities, has intervened in these proceedings in order to advance and protect, where necessary, local interests in these proceedings before the Public Utilities Commission.
As a result of SDG&E’s move to divest itself of the Encina power plant, the Carlsbad City Council is directing that 690 acres of land owned by SDG&E be the subject of study to consider what future use of the land will most benefit the City of Carlsbad, the possible development of some areas versus the preservation of open space, and numerous environmental issues.  The study will consider the entire 690 acres of land owned by SDG&E, as this entire 690 acres will be the subject of a zoning change and general plan amendment.  

The 690 acres owned by SDG&E is made up of 10 or 12 separate parcels.  One parcel included within the 690 acres is located across the street (approximately 60 feet away) from Councilmember Hall’s personal residence on Garfield Street.  This parcel is a triangle of land adjacent to the Agua Hedionda Lagoon.  The outskirts of the Encina power plant itself is located further than 300 feet but within 2,500 feet of Councilmember Hall’s home.  As shown on the aerial map, numerous parcels of SDG&E’s land, including the plant site and land around the Agua Hedionda Lagoon lie west of Interstate 5, between the freeway and the coast.  Other parcels of SDG&E’s land that are not currently developed lie on the other side of Interstate 5, east of the freeway.           

Councilmember Hall has no financial interest in the San Diego Gas & Electric Company.  He owns no stock, receives no income and is not an employee, officer or director, or in any other way related to the company.  As described above, however, he does own real property that is within 300 feet of the property that may be subject to rezoning and a general plan amendment, and is within 2,500 feet of the outskirts of the Encina power plant.  

The present zoning of the existing plant site is Public Utilities Zone (P-U) (Carlsbad Municipal Code Chapter 21.36), the intent and purpose of which is to provide for public utility and related uses subject to a precise development plan to ensure compatibility of development with the general plan and surrounding developments, ensure due regard is given to environmental factors, and to provide for public improvements and other conditions of approval necessitated by the development.  Although it has been requested to do so for the last approximately 12 years, SDG&E has failed to submit a precise development plan in accordance with this requirement.
If the utility property upon which the Encina power plant is located is rezoned to another zoning district, it would not require any change or removal of a nonconforming building or use in accordance with Carlsbad Municipal Code section 21.48.100 exempting public utilities from the nonconforming provisions of that chapter.  Further, it is unlikely that the open space designation for the Agua Hedionda Lagoon itself would be changed.  Based on these considerations, you question whether Councilmember Hall will have a conflict regarding decisions about the rezoning or general plan amendment for the SDG&E property.
ANALYSIS
The Political Reform Act was adopted by California voters through the initiative process in 1974.  Included within the Act are conflict-of-interest provisions intended to ensure that public officials, whether elected or appointed, will perform their duties in an impartial manner, free from any bias attributable to personal financial interests, or to the financial interests of persons who have supported them.  (Section 81001(b).)  To further this purpose, Section 87100 provides:

   “No public official, at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

A “public official” is defined by the Act to include every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  A public official “makes” or “participates in making a governmental decision” when he or she votes on, approves, or otherwise makes use of his or her official position to influence the outcome of a governmental decision.  (Regulations 18700(b) and (c); 18700.1.)  

1.  Financial Interest.  An official has a “financial interest” in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on, among other interests, any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)

Councilmember Hall is a public official by virtue of his membership on the Carlsbad City Council.  His interest in his residence is worth $1,000 or more, and thus constitutes a financial interest under the Act.  Any council decision regarding zoning or rezoning, or amendment to a general plan, is a governmental decision.  Accordingly, Councilmember Hall will have a disqualifying conflict of interest on this matter if the rezoning decision and general plan amendment would foreseeably have a material financial effect on his real property interest.

2.  Foreseeability and Materiality.  An effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required, but the effect must be more than a mere possibility.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822.)

Commission regulations contain guidelines for determining the materiality of effects on real property interests that are indirectly affected by a decision.  Regulation 18702.3(a) provides that:

   “(a) The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:

   (1) The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no foreseeable financial effect upon the official’s real property interest.


* * *

   (3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:

   (A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

   (B)  Will affect the rental value of the property by $1,000 or more per 12 month period.


* * *

The first issue your question raises is whether for purposes of the conflict-of-interest analysis, one considers the distance from Councilmember Hall’s residence to the Encina Power Plant (which is within 2,500 feet), or the distance from his residence to the nearest portion of the 690 acres that is subject to the land use study, rezoning and general plan amendment (which is within 300 feet).     

The plain language of the materiality regulation requires that the distance be measured from the boundaries of the property affected by the decision.  (Regulation 18702.3(a)(1).)  Thus, where the governmental decision only affects a clearly defined, specific and isolated site, such as a specific building on a large tract of land, the Commission has interpreted the materiality regulations to allow the distance to be measured from that clearly defined and specifically affected portion.  (See McMillan Advice Letter, No. I‑92‑118.)
  However, when the decision or series of decisions affects the entire property or where the decisions affecting the isolated site are inextricably linked to the entire property, then the distance is measured from the boundary of the entire property.  (Nord Advice Letter, No. A‑82‑038.) 

For example, in the Ennis Advice Letter, No. I-90-774, an official’s residence was located nearby city-owned property that was the subject of numerous city council decisions necessary to allow oil exploration and production.  The official’s residence was located 185 feet from the boundaries of the city-owned property, but was more than 300 feet from the actual drilling site during the exploration phase of the project.  The official argued that the more relaxed “$10,000 effect” standard of regulation 18702.3(a)(3) should apply, rather than the “no foreseeable financial effect” standard of regulation 18702.3(a)(1).  However, the letter stated that regulation 18702.3 requires measuring from the boundaries of the entire property that is the subject of the decision, and concluded that the stricter standard applied.

Similarly, the Lund Advice Letter, No. A-92-053, emphasizes that regulation 18702.3 sets forth standards for determining materiality in terms of distance to the boundaries of the project.  The Lund Advice Letter involved an official whose residence was located 260 feet from the boundaries of a proposed residential development.  The official believed that the proposed development would have no financial impact on her residence because between her residence and the development was a steeply sloping wooded hillside and virtually all traffic and services would access the new subdivision from the other side of the hill.  Although the sloping hillside was within the development project area, the official questioned whether the hillside should be counted for purposes of applying regulation 18702.3, because that area could not be developed and would remain open space.  The letter advised that for purposes of regulation 18702.3, you must measure from the boundaries of the entire property that is the subject of the decision regardless of the contours of the property.       

In this case, the council decisions in question about rezoning and a general plan amendment will affect the entire 690 acres owned by SDG&E; they will not affect only the Encina power plant.  Despite the fact that the Agua Hedionda Lagoon will probably remain designated for open space, the lagoon and the parcel of land located 60 feet from Councilmember Hall’s residence will be subject to the rezoning and general plan amendment.  Therefore, to determine whether Councilmember Hall has a conflict-of-interest in these decisions, regulation 18702.3 requires that you consider the distance from his residence to the nearest part of the property that is subject to the rezoning.  Thus, the stricter standard of regulation 18702.3(a)(1) applies, and Councilmember Hall may not participate in decisions regarding the rezoning and general plan amendments for the SDG&E property unless these decisions would have no foreseeable financial effect on his residence.  This is a difficult standard to meet, and unlikely to be met when major land use decisions about property are being made.

In this case, the facts that the Agua Hedionda Lagoon will probably remain designated for open space, and that the Encina power plant will continue to be operated as a power facility for an extended period (under new ownership by a private company and under a new zoning category), make it harder to see the financial effects of the rezoning and general plan amendment decisions on Councilmember Hall’s residence.  However, you described by telephone that the council could consider zoning the land so that a new buyer of the power plant could not expand the plant, or if the plant is purchased by a non-utility and is out of the “must run” category, it is possible that the council could zone the land so that the utility could remain for a period of 40 years but not beyond.  Decisions about the rezoning and general plan amendments for this property are major land use decisions and it is certainly foreseeable that they would have some financial effect on Councilmember Hall’s residence.  For the effect of a decision to be considered foreseeable, it does not have to take place within any particular time period.  For example, the effect of a council decision rezoning the SDG&E property to require the Encina power plant to stop operating in 40 years would still be considered to have a foreseeable financial effect on Councilmember Hall’s residence.  

3.  Segmentation of Disqualifying Governmental Decisions.  Finally, you asked whether it might be possible for Councilmember Hall to participate in decisions about part of the SDG&E property that is east of I-5 (and over 2,500 feet away from his residence), even if he could not participate in decisions about parcels west of the freeway that are nearer to his residence.  

Generally, decisions are analyzed independently to determine if there will be a foreseeable material financial effect on an official's financial interest.  (In re Owen, 2 FPPC Ops. 77 (1976).  Therefore, under certain circumstances, a public official disqualified from one decision may participate in other related decisions provided that the official's participation does not affect the decision in which he has a conflict of interest.  However, certain decisions are too interrelated to be considered separately, and in that event, a public official's conflict on one decision will be disqualifying for the other.  Decisions are inextricably interrelated where, among other things, one decision is a necessary condition precedent or condition subsequent for another.  Thus, a public official would have to disqualify himself or herself if the result of one decision would effectively determine or nullify the result of another.  For example, in a decision to select one of two autopark sites, a decision to select one of the sites is essentially a decision against the other autopark site.  (Boogaard Advice Letter, No. I‑90‑347.)  Similarly, decisions regarding one aspect of a general plan may be so interrelated to other decisions that they may not be bifurcated, because one decision will effectively decide the other.   (With respect to segmentation of decisions, see e.g., Nord Advice Letter, supra; Miller Advice Letter, No. A‑82‑119;  Kilian Advice Letter, No. A‑89‑522; Sweeney Advice Letter, No. A‑89‑639; Sato Advice Letter, No. A-92-012; Lund Advice Letter, supra (copy enclosed); Conners Advice Letter, No. A-92-587; and Ennis Advice Letter, No. A-94-203 (copy enclosed).

In the Nord Advice Letter, supra, the Commission advised that a council decision to rezone approximately 15 lots in the vicinity of a hospital could not be divided into two ordinances, one dealing with the lot owned by the hospital which was the source of the conflict, and the other dealing with the remaining lots, if the same policies and interests were at stake in both decisions and the result on one decision would effectively determine the result of the other decision.  In the Sweeney Advice Letter, supra, the Commission advised that a county board of supervisors’ decisions about the financing of various county projects (new buildings, jail facility, and freeway overpass) were too interrelated to the decisions about construction of these county projects for a supervisor who had a conflict in initial votes on the projects to participate in the financing decisions.  In the Conners Advice Letter, supra, the Monterey City Council was considering adoption of a “plan line” that delineated the ultimate location of a widened roadway along its 1.5 mile length.  In that letter, the Monterey city engineering staff proposed the widening of Del Monte Road as a single project, labeled in three segments, the east, west and center.  A councilmember who owned property within 300 feet of the plan line asked whether he was disqualified on all Del Monte plan line decisions, or whether the decisions could be segmented.  The Commission advised that the Del Monte plan line decisions were not suitable for segmentation.       

Assuming that a decision can be logically segregated from other related decisions, the public body must then procedurally segregate the decision prior to allowing the public official with a related conflict to participate in the decision‑making process.  This entails three steps:    (1) the decisions in which the public official has a disqualifying financial interest should be segregated from the other decisions on the public body's agenda; (2) the decisions from which the public official is disqualified should be considered first, and a final decision should be reached by the public body without the disqualified official's participation in any way; and (3) once a decision has been reached on the issues in which the official is disqualified, the disqualified official may participate in the deliberations regarding the other related issues so long as his or her participation does not result in a reopening of the previous issues or in any other way affect the decisions concerning the previous issues in which the public official was disqualified from participation.  (Sweeney Advice Letter, supra.)

Based on the facts of Councilmember Hall’s situation and our prior advice, it does not appear that major decisions about rezoning and general plan amendments for the 690 acres owned by SDG&E are amenable to segmentation.  The facts provided indicate that the council will be considering decisions about the optimal long-term future use of the SDG&E property.  It appears that at least the major decisions regarding the use of this property are interrelated, and that decisions about the future operation of the utility which is located west of Interstate 5, would strongly affect decisions about whether and how to develop property located east of the freeway.   

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Hyla P. Wagner

       
Staff Counsel, Legal Division

Enclosures
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Councilmember McMillan owned property within 300 feet of city-owned land.  The city-owned land consisted of the city hall, a local television studio, a public library, and a parking lot.  The possibly disqualifying city council decision concerned the public library.  The distance from Councilmember McMillan’s property to the library site was greater than 300 feet but within 2,500 feet.  The Commission advised that the greater distance was the proper measure for that decision so long as the decision was limited to the library site.  If the decision concerned all the city-owned land, the shorter distance was to be used.  





