                                                                    May 8, 1998

Ben Davidian

Wilke, Fleury, Hoffelt, Gould & Birney, LLP

400 Capitol Mall, 22nd Floor

Sacramento, CA 95814                                        

 Re:  Your Request for Advice

         Our File No. A-98-127
Dear Mr. Davidian:

This letter is in response to your request for advice on behalf of the National Taxpayers Union Foundation regarding the “express advocacy” provisions of the Political Reform Act (the “Act”).
  Please keep in mind that nothing in this letter should be construed to evaluate any conduct that has already taken place.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  In addition, the Commission does not act as finder of fact when issuing advice.  Our advice is based upon the facts presented in your request. 

QUESTIONS
1.  Do all or any of the three television spots contain “express advocacy”?

2.  Do the newspaper advertisement and brochure contain “express advocacy”?

3.  Does the website information contain “express advocacy”?

4.  Does the toll-free telephone operator script contain “express advocacy”?

5.  If the proposed communications (except the television spots) include the name, address, telephone number, and website of both of the official campaigns for and against Proposition 226, would they contain “express advocacy”?

CONCLUSION
1-5.  No.  The communications do not contain express advocacy.

FACTS
You represent the National Taxpayers Union Foundation (“NTUF”), an IRC 501(c)(3) entity.  NTUF wishes to educate the public about the general provisions of Proposition 226, a measure that will be submitted to the California voters on June 2, 1998.  NTUF does not advocate either the passage or defeat of Proposition 226.  NTUF has never made any political contributions or expenditures in the State of California and is not a “committee” for purposes of the Act.

NTUF’s proposed public education campaign includes the use of:  three substantially similar television spots; a public information newspaper advertisement; a brochure containing the identical language contained in the newspaper advertisement; a website; and a toll-free telephone line.  All of the proposed activities will be used up to and including election day.  As discussed below, a copy of each proposed item is attached to this request letter.

The three television spots, which may be aired either statewide or in limited markets, show and announce parts of the title and summary given to the initiative by the State Attorney General and invites viewers to call an “800" number to obtain a copy of the brochure mentioned above.  You have enclosed a videotape containing the three television spots.

The language in the newspaper advertisement and the brochure is taken from the initiative, the Attorney General’s title and summary and from other sources cited in the text.  You have provided the advertisement and brochure material for our review.  The website will contain the information set forth in the newspaper advertisement/brochure.

Everyone calling the toll-free telephone number will have their call answered by a live telephone operator who will be limited strictly to a script, which you have enclosed.  The operator will ask each caller a series of questions listed on the script, all of which are designed to elicit information from the caller to enable NTUF to send them a brochure.  As the script states, if the caller asks the telephone operator any questions, the operator is required to respond:  “I’m sorry, but I can’t answer that question.  Please call our main office number, (703) 683-5700, for further information.”  If a caller calls the telephone number provided, he or she will reach a voicemail message.  You have provided a script of the voicemail message.

In an attempt to provide a greater depth of education to the citizens of California, NTUF is considering including in each of the proposed activities, except the television spots, the name, address, telephone number and website address for the California Secretary of State.  The identifying information is all that will be provided, even if NTUF receives an inquiry requesting more.  You have provided a copy of the identifying information.

ANALYSIS
Express Advocacy
If NTUF makes “independent expenditures” of $1,000 or more in a calendar year, it will be considered a committee and will be required to file campaign statements disclosing its expenditures.  (Section 82013(b).)  An “independent expenditure” is an expenditure made in connection with a communication that expressly advocates the qualification passage or defeat of a clearly identified measure, or taken as a whole and in context, unambiguously urges a particular result in an election but which is not at the behest of the affected committee.  (Section 82031.)

Regulation 18225 defines “express advocacy” and provides in pertinent part:

  “A communication ‘expressly advocates’ the ... qualification, passage or defeat of a measure if it contains express words of advocacy such as “vote for,” “defeat,” “reject,” “sign petitions for,” or otherwise refers to a ... measure so that the communication taken as a whole unambiguously urges a particular result in an election.”  (Regulation 18225(b)(2).)

The United States Supreme Court formulated the express advocacy standard in Buckley v. Valeo (1976) 424 U.S. 1 to avoid problems of overbreadth in regulating speech, i.e., the application of reporting requirements to communications involving public issues that also happen to involve campaign issues.  (Buckley, 424 U.S. at 80.)  In Buckley, the court recognized that the distinction between the discussion of issues, and the advocacy of the enactment or defeat of ballot measures containing those issues (e.g., affirmative action, immigration reform, bilingual education) may often dissolve in practical application.  This problem is also present in communications about candidates because candidates campaign for office by associating themselves with public issues.  Not only do candidates campaign on the basis of their positions on various issues, but the campaigns themselves generate issues of public interest.

In Buckley, the Court indicated that express advocacy will contain words of advocacy of election or defeat such as “vote for,” “support,” “reject,” or “Smith for Congress.”  (Id. at 44, n. 52.)  Subsequent court decisions have clarified the scope of express advocacy.  The court in Federal Elections Commission v. Massachusetts Citizens for Life (1986) 479 U.S. 238, 249, indicated that a communication need not include the catch phrases listed in Buckley in order to be express advocacy.  The fact that the message at issue was “marginally less direct” than such phrases did not change the fact that the “essential nature” of the communication went beyond issue discussion to express electoral advocacy.”  (Id. at 249.)  

Similarly, in Federal Elections Commission v. Furgatch (9th Cir 1987) 807 F.2d 857, cert den., 484 U.S. 850 (1987), the court stated that the list in Buckley “does not exhaust the capacity of the English language to expressly advocate the election or defeat of a candidate.”  (Furgatch at 863.)  To limit the concept of express advocacy to certain key phrases would preserve First Amendment rights “only at the expense of eviscerating” the Federal Election Campaign Act and would permit independent campaign spenders to “remain just beyond the reach of the Act by avoiding certain key words while conveying a message that is unmistakeably directed to the election or defeat of a named candidate.”  (Id.)  Instead, to be express advocacy under the Act, speech “must, when read as a whole, and with limited reference to external events, be susceptible of no other reasonable interpretation but as an exhortation to vote for or against a specific candidate.”  (Id. at 864.)  As the regulation makes clear, express advocacy includes speech that “taken as a whole, unambiguously urges a particular result in an election.”

The court in Furgatch parsed the express advocacy standard into three components:

1.  A communication is “express” if its message is “unmistakeable and unambiguous, suggestive of only one plausible meaning.”

2.  A communication “advocates” if it presents “a clear plea for action, and thus speech that is merely informative is not covered by the Act.”

3.  “It must be clear what action is advocated.”  (Id. at 864, emphasis added.)

The court also held that the subjective intent of the speaker alone is not determinative; what the readers or viewers understand is equally as significant.  (Id. at 863.)

Television Spots
NTUF plans to air three television spots either statewide or in limited markets.  The three television spots show and announce parts of the title and summary given to the initiative by the State Attorney General and invites viewers to call an “800" number to obtain a copy of the brochure mentioned above.  The television spots convey the following information:

  “On the June primary ballot, Proposition 226 changes California law on political contributions.  Proposition 226 requires employees’ or union members’ permission to withhold wages or union dues for political contributions.  Proposition 226 prohibits foreign contributions to state and local candidates.  Be sure to read the official state guide to Proposition 226 coming to your mailbox soon.”

Taken as a whole, the information presented in each of the three television spots does not constitute express advocacy.

Newspaper Advertisement/Brochure/Website
The language in the newspaper advertisement and the brochure is taken mostly from the initiative itself, the Attorney General’s title and summary and from other sources cited in the text.  The website will contain the information provided in the newspaper advertisement and the brochure.  The advertisement/brochure is appended to this letter as Attachment 1.  The language inside the advertisement/brochure describes existing California and federal law and it explains, in a balanced fashion, how Proposition 226 will change existing California law.  In addition, the footnotes of the advertisement/brochure include references to and website addresses for documents that advocate for and against Proposition 226.

Taken as a whole, the information presented in the advertisement/brochure/website does not constitute express advocacy.

Telephone Operator Script
Those who call the toll-free telephone number will have their call answered by a live telephone operator who will be limited strictly to a script.  The operator will ask each caller a series of questions listed on the script, all of which are designed to elicit information from the caller to enable NTUF to send them a brochure.  The script provides as follows:

Operator:  “Thank you for calling the National Taxpayers Union Foundation’s Proposition 226 Order Line.  May I have your name, address, and telephone number, so that we may send you our brochure?”

Caller:  [Answers no.]

Operator:  “Thank you and goodbye.” (End call.)

Caller:  [Answers yes.]

Operator:  “What is your name?”

Caller:  [Gives name.] (If difficult to understand, Operator:  “Can you spell that, please?”)

Operator:  “What is your address?”

Caller:  [Gives address.] (If difficult to understand, Operator:  “Can you spell that please?”)

Operator:  “What is your telephone number?”

Caller:  [Gives number.] (If caller questions need for telephone number. Operator:  “We don’t need the number to mail you a brochure, you don’t have to provide it if you don’t want to.”)

Operator:  “Where did you hear our advertisement?”

Caller:  [Gives number.] (If caller has trouble remembering, Operator:  “Did you see our ad on TV? Hear us on the radio?  In the morning?  Afternoon?  Evening?  Latenight?”

Operator:  “Thank you for your time and interest.  We’ll be happy to mail you our brochure.” (End call.)

Taken as a whole, the script does not contain express advocacy.

Voicemail Script
If the caller asks the telephone operator any questions, the operator is required to respond: “I’m sorry, but I can’t answer that question.  Please call our main office number, (703) 683-5700, for further information.”  If a caller calls the telephone number provided, he or she will reach a voicemail message.  The script of the voicemail message is as follows:

  “Thank you for calling National Taxpayers Union Foundation’s Proposition 226 Information Line.  National Taxpayers Union Foundation does not advocate passage or defeat of Proposition 226.  To obtain a free information pamphlet on California’s Proposition 226, please call our toll-free number, 1-800-829-4258.  To access National Taxpayers Union Foundation’s Proposition 226 information on-line, the world wide web address is www.226info.org.  Once again, thank you for calling, and have a great day.”

Taken as a whole, the script of the voice mail message does not contain express advocacy.

Name and Address of Proponents/Opponents
You would like to know whether the inclusion in the communications (except the television spots) of the name, address, telephone number, and website of both of the official campaigns for and against Proposition 226 constitute “express advocacy?”  The information that NTUF would provide is as follows:  


FOR


California Foundation for Campaign Reform


P.O. Box 365, Tustin, CA 92781


(714) 560-9020


www.prop226.com


AGAINST


Californians to Protect Employee Rights


1510 J Street, Suite 115, Sacramento, CA 95814


(916) 554-1050


www.defeatprop226.org

Taken as a whole, the inclusion of the name, address, telephone number and website of both of the official campaigns for and against Proposition 226 does not constitute express advocacy.

Referrals or Links to Communications Containing Express Advocacy
Although the face of the communications do not contain express advocacy, many of them encourage the reader to go to a website or to a call a phone number where there will be a statement urging a yes or no vote on Proposition 226.  The final issue is whether a communication that references a communication containing express advocacy will also be considered to contain express advocacy because of the reference.  The communications about which you inquire cite communications that advocate for both the passage and the defeat of Proposition 226.  Under these facts, we conclude that the communications do not contain express advocacy by virtue of the referrals in the communications.
 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division

SGC:JB:tls

Attachment

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Your questions are very specific.  The Commission has not reviewed, and is not providing advice concerning, any disclaimers required by federal or state law at the beginning or at the end of the communications.


�  However, a web page that contains a direct link to another page containing express advocacy, especially if controlled by the same person or entity, would fall within the definition.





