                                                                    May 27, 1998

Mark S. Robinson

1611-A #233 S. Melrose Drive

Vista, California  92083

 Re:  Your Request for Advice

         Our File No. I-98-128
Dear Mr. Robinson:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Since your request does not pertain to a particular governmental decision, but instead seeks general guidance, we are treating your request as one for informal assistance.

I.  QUESTION
As a sergeant for the San Diego County Sheriff’s Department, may you seek a city council position with the City of Vista?

II.  CONCLUSION
The Act does not prohibit you from seeking a city council position with the City of Vista.  However, if elected to the city council, you would need to disqualify yourself from making, participating in the making, or influencing any governmental decisions that would have a reasonably foreseeable and material financial effect on you, as described below.  In addition, there may be laws outside of our jurisdiction that may apply.  You should check with the Attorney General’s office or the city attorney to determine if there are any other laws that may  be applicable to your facts.

III.  FACTS
You are a sheriff's sergeant employed by the San Diego County Sheriff’s Department ("department"), assigned to the Vista Sheriff's Station.  You have been employed by the department for sixteen years.  You were assigned to the Vista Sheriff's Station beginning in October 1986.  Since that time, you have resided in Vista, owning three homes thus far.

You are currently assigned to the community oriented policing unit, that works from a

store front operation, out of a shopping center.  You are the supervisor for up to six deputies and one clerk.

The City of Vista (the "city") which incorporated in 1963, has contracted for law enforcement services from the sheriff's department since its incorporation.  As a contract city, the city must negotiate annually for its law enforcement services directly from the County of San Diego (the “county”), with input from the sheriff's department contract manager, and the station's captain.  All sheriff’s stations are supervised by a sheriff's captain (acting in scope as a Chief of Police), and are responsible for the day-to-day operation of the sheriff's station.  The captain provides input to the city staff each year when budget deliberations begin with the city.

The captain provides city staff with specific information upon request regarding the functions of various components (i.e., a traffic deputy, or what fixed assets he or she deems important for the coming fiscal year).  The captain deals almost exclusively with the city manager or his or her designated assistant.  The captain can be called before the council to provide additional information, but largely provides this function with the city staff.

The budget process begins internally from the sheriff’s captain when they begin to identify certain elements needed to fulfill the law enforcement contract for the coming year.   This may include adding office space or personnel.  However, the sheriff's department has a formula that, based upon a city's population, predetermines the number of positions that will be allocated for the various entities within the sheriff’s station.  For example, the number of patrol deputies will determine the number of training officers, the number of detectives, etc.

These negotiations take the budgeted figure from the previous year and are adjusted upwards for:

1.
Any increase in human resources, i.e., additional deputies in various capacities, for example:  addition/decrease of patrol deputies, addition/decrease of traffic deputies, and addition/decrease of community service officers.

2.
The city may opt to eliminate an entire section of deputies, as they did in 1996, by cutting the traffic motorcycle units, opting in favor of patrol car traffic enforcement.

3.
The city must negotiate with the county regarding their insurance liabilities by the deputies assigned to the city regarding civil lawsuits that may emanate from use of force issues.

4.
The city must negotiate with the county regarding the vehicle maintenance fees attributed to the use of all vehicles assigned to the city for law enforcement use.  These vehicles include the patrol cars, traffic cars, and unmarked vehicles assigned to the various investigatory units.

The city does not negotiate any of the following:

Salaries:  Salary negotiations are conducted by the county directly with the bargaining unit that represents the deputy sheriffs.  The deputy sheriff's association bargains directly with the county.  The contract cities, of which there are nine (9) total, do not have any input with the county, nor the deputy sheriff's association regarding that contract.

Benefits:  Again, the deputy sheriff's association, designated as the bargaining unit, bargains directly with the county regarding any increases or decreases in the benefit compensation.  The contract cities once again do not have any input in the negotiation process.

There are, however, some cross over issues regarding working conditions:

Working Conditions:  The deputy sheriff’s association is currently working with the sheriff's department and the county on whether a 12.5 hour work day will be permitted in a program called, “alternative work schedules.”  Because this will have an effect on the computations of the number of units deployed per 24 hour day, the cities have been asked to approve of this change in schedule.

These negotiations, however, have been conducted by the sheriff's administrative staff, and bypassed the local command, the sheriff's captain.

Responsibilities

As a sheriff's sergeant, you are primarily tasked with the supervisory responsibilities of the entity to which you are assigned.  As a community oriented policing sergeant, you are assigned to the community of Shadowridge, in Vista.  You are relegated to solving community problems that may or may not be criminal in nature.  In 1997, you primarily dealt with issues that simply denigrated the quality of life within the community.

You have no input to the budget deliberation process, nor are you responsible for overseeing the operating expenses that fall within the budget for the fiscal year.

Vista Police Department Issue

There has been an ongoing public issue on whether the city should fund through various tax initiatives, their own police department.  This issue has been publicly debated five times in the last ten years.  In the last six years, the city has undertaken an independent study to determine the feasibility of such an undertaking.  Each time, the city has determined that the cost outweighed the benefits.  In one election, the council opted instead of voting for their own police department, to simply raise taxes to increase law enforcement services, and that was defeated.

More recently, the city council elected by vote to once again review the proposals for purchasing its own police department.  They did the following:

1. 
Allocated $10,000 to have the independent study from 1996 updated to provide a current cost analysis of their own police department versus the sheriff's contract.

2.
Tasked the city's crime and substance abuse commission (civilian citizens from the city) to hold public meetings on what the citizens had to say regarding the issue.

3.
Tasked the crime and substance abuse commission with conducting phone polls of the city's citizens due to the poor showing at the public meetings.

4.
The commission is then going to submit to the council a report of its findings.

In making your announcement to run for one of two city council positions up for election on November 3, 1998, you were made aware that one of the incumbent councilmembers is making public statements to the effect of:  "As a Sheriff's employee, he won't be able to debate or provide any arguments on any Sheriff’s Department related topics."  The city attorney has been attributed to saying, "he'll have to resign from the Sheriff's Department in order to vote on any Sheriff's Department related issues that come before the council."

IV.  ANALYSIS
A.  Introduction.
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  It is important to note that the Act applies only to financial conflicts.  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

The conflict‑of‑interest analysis under the Act is a four‑part test:  (1)  A public official must be taking part in a governmental decision, (2) and it must be reasonably foreseeable that, (3) the decision will have a material financial effect, (4) distinguishable from the effect on the 

public generally, on the official, a member of the official's immediate family, or on any one of six statutorily identified economic interests of the official.

As a sheriff’s sergeant employed by the San Diego County Sheriff’s Department, you are a public official.  If you are elected to the city council, you will also be a city public official,
 and you will have a disqualifying conflict of interest with regard to city governmental decisions if the decisions will have a reasonably foreseeable
 and material financial effect on your economic interests which is distinguishable from the effect on the public generally.  For purposes of assisting you to determine potential conflicts of interests as to the city, if you are elected to office, we are providing you the following general guidance.

B.  Making, participating in making, or using official position to influence governmental decisions.
The Act’s conflict-of-interest provisions apply only where the public official makes, participates in making, or in any way attempts to use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  

A public official “makes a governmental decision,” when the official, among other things, votes on a matter.  (Regulation 18700(b).)  A public official “participates in making a governmental decision,” when he or she, among others things, advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by conducting research or making any investigation that requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision, or by preparing or presenting any report, analysis, or opinion, orally, or in writing, that requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.  (Regulation 18700(c).)  

With regard to a governmental decision which is within or before an official’s agency or an agent appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the agency.  Attempts to influence 

include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.  (Regulation 18700.1(a).) 

However, Regulation 18700.1(b) permits an otherwise disqualified official to appear in the same manner as any other member of the general public before the official's own agency (the city council) in the course of its prescribed governmental function to represent his or her personal interests in real property.  Please note, however, that this exception would be limited to your personal interests and your comments would need to be so limited.  (Larsen Advice Letter, No. A‑87‑151.)  Thus, if elected, you could not appear before the city council to represent any other person's interests, such as the sheriff’s deputies, or any group of citizens.   

With regard to a governmental decision which is within or before an agency not covered by subsection (a) of Regulation 18700.1, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, the official's agency to any member, officer, employee or consultant of an agency.  Such actions include, but are not limited to, the use of official stationery.  (Regulation 18700.1(c).)

Pursuant to Regulation 18700.1(c), an official is not making, participating in making, or influencing a governmental decision where the official contacts members of other agencies (not appointed by or subject to the budgetary control of the official's agency).  This is the case provided that the official does not act or purport to act on behalf of, or as the representative of, his or her own agency.

C.   Economic interests. 
1.  Introduction.
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  “Economic interests” are identified by referring to Section 87103.  Section 87103 recognizes six kinds of economic interests from which conflicts of interest may arise: 

A business entity in which the public official has a direct or indirect investment
 of $1,000 or more; 

Real property in which the public official has a direct or indirect interest of $1,000 or more; 

Any source of income which aggregates to $250 or more within 12 months prior to the decision;

A business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management;

A donor of gifts to the public official if the gifts aggregate to $290 or more within 12 months prior to the decision;  

Finally, the public official has an economic interest if the governmental decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing by at least $250 in any 12‑month period.  (This is sometimes known as the “personal effects” rule.)  

(Section 87103; Regulation 18702.1(a)(4).)

2.  Your income from the San Diego County Sheriff’s Department.  

Your income as a sergeant could present two types of economic interests under the Act.  First, the sheriff’s department could be a source of income pursuant to Section 87103(c).  However, salary and reimbursement for expenses from a state, local, or federal government agency are expressly excluded from the Act’s definition of income.  (Section 82030(b)(2).)  

Accordingly, the salary
 and reimbursement you receive as an employee of the San Diego County Sheriff’s Department does not make the department a source of income to you because of the “government salary” exception.  Thus, if you are elected to the city council, your income from the department does not, by itself, present a conflict of interest under the Act that would prohibit you from taking part in city council decisions that affect the department. 

Second, salary decisions could have a personal financial effect on you.  A conflict of interest may arise where a particular decision of the Vista City Council will result in your personal expenses, income, assets, or liabilities increasing or decreasing by $250 or more in a twelve-month period, irrespective of the source of income.  (Section 87100; Regulation 18702.1(a)(4) (the personal effects rule); Rowe Advice Letter, No. I-98-070; Underwood Advice Letter, No. A-96-234; Torrance Advice Letter, No. I-89-142.)  

Regulation 18702.1(c) contains an applicable exception to the “personal effects test” for decisions that involve the adjustment of salaries of governmental employees.  Regulation 18702.1(c) provides:

“Notwithstanding subdivision (a) an official does not have to disqualify himself or herself from a governmental decision if:

(1) The decision only affects the salary, per diem, or reimbursement for expenses the official or his or her spouse receives from a state or local government agency....”

(Emphasis added.)

You are an employee of the San Diego County Sheriff’s Department.  The County of San Diego is a local government agency.  (Section 82041.)  We cannot evaluate with certainty whether this exception would apply to you.  However, if a decision arises regarding the possible increase to the salary of certain county employees, including yourself, the action of the city council falls squarely within subdivision (c), quoted above.  Consequently, if elected to the city council, you would not need to disqualify yourself from participating in the decisions of the city council to re-evaluate the salaries of county employees.  On the other hand, for example, if a decision comes before the city council regarding whether the city could have its own police department, and there was a possibility that your position would be abolished, you would have to disqualify yourself from participating in that decision.  In addition, if you were disqualified, you would not be able to appear before the city in your capacity as a sergeant sheriff.

3.  Your Real Property Interests.

You own three homes in Vista.  You have an economic interest in your real property if your interest is worth $1,000 or more.  (Section 87103(b).)  If you were elected to the city council and a decision before you would directly affect your real property interests, you would have to disqualify yourself from participating in decisions that affect those interests.  (Regulation 18702.1(a)(3).)  Regulation 18702.3 would apply if your property is indirectly involved in a decision.  If you have rental property, you would need to refer to Regulation 18702.6 for guidance.  

Because there is no specific governmental decision at issue, and your facts do not state whether you have rental properties, we are unable to advise which regulations apply.  You must apply the regulations based on the facts pertaining to each governmental decision.

D.  Summary of advice.
A position on the Vista City Council does not, in and of itself, create a potentially disqualifying conflict of interest under the Act.  In addition, there is no provision under the Act that would require you to resign from the police department if you are elected to the Vista City Council.  However, if you were elected to the city council, you would need to disqualify yourself from making, participating in the making, or influencing any governmental decisions that would have a reasonably foreseeable and material financial effect on you, as described above.  In addition, there are other laws outside of our jurisdiction that may apply.  You should check with the Attorney General’s office or the city attorney to determine if there are any other laws that may be applicable to your facts.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lynda Doherty

       
Political Reform Consultant, Legal Division

SGC:LD:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)





�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 18700.) 


�  Whether the financial consequences of a given governmental decision are reasonably foreseeable at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  Salary includes fringe benefits that are part of an employee’s compensation package.  (In re Moore (1977) 3 FPPC Ops. 33, 36; James Advice Letter, No. A-88-469.)





