                                                                    May 28, 1998

Nate Rangel

President

Adventure Connection

Post Office Box 475

Coloma, California  95613

 Re:  Your Request for Advice

         Our File No. A-98-131
Dear Mr. Rangel:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Do you have a conflict of interest in a decision if a person threatens that unless you discontinue your participation in the decision, he will encourage the state, in a separate proceeding, to take action that would have a financial effect on your company?

CONCLUSION
No, the threat does not create a conflict of interest for you.  Although it is reasonably foreseeable that the individual will contact the state, it is not reasonably foreseeable that the state will take the requested action.

FACTS
You are currently an appointed member of the California State Parks and Recreation Commission.  The Department of Parks and Recreation (“State Parks”) is currently taking public input on a management plan for the Mammoth Bar Off-Highway Vehicle Park.  It is considering a number of alternatives for that facility including the possibility of doubling its physical area.  

You also own and operate three separate businesses—a professional whitewater rafting company, Adventure Connection, Inc.; a general store, The Lotus Store; and a film and television production support business, Adventure Production Services.  Your rafting company operates in the Middle and North forks of the American River.  You received a letter from the Commission advising you that you did not have a conflict of interest in decisions involving the Mammoth Bar Off-Highway Vehicle Park.  (Rangel Advice Letter, No. A-98-032a.)  

During a public hearing where State Parks announced its three alternatives, you were approached by an individual named Bill Dart.  Mr. Dart is employed by, and represents, the local regional office of the American Motorcycle Association.  Mr. Dart expressed his concerns with some of the views you had shared with the State Parks planning staff.  In addition, he stated that you would have a conflict of interest in decisions related to the off-highway vehicle park because if you continue participating in such decisions he will “press” the state to require a higher level of environmental documentation from the whitewater rafting interests currently operating in the Middle and North Fork American canyons.  He further stated that he and his colleagues intend to “press” for the whitewater industry, rather than the bureau (as is the case in this current revision process), to pick up the financial tab for any such review.

ANALYSIS
Conflict of Interest - General Rule

Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Economic Interests
An official has a financial interest in a decision within the meaning of section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on any of the following:

  “(a) Any business entity in which the public official has a direct or indirect investment worth one thousand ($1,000) or more.


* * *


    (c) Any source of income ... aggregating two hundred and fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

    (d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”  (Section 87103(a),(c) and (d).)

Pursuant to section 87103(c), your rafting company, general store, and production company are presumably sources of income to you of $250 or more within the preceding 12 months.  In addition, you have an investment interest in your businesses that may be worth $1,000 or more.  (Section 87103(a).)  As the owner, you have a financial interest in your businesses under section 87103(d).

Accordingly, you may not make, participate in making, or in any way use your official position to influence a governmental decision if that decision will have a reasonably foreseeable material financial effect on any of your businesses.

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

The issue is whether it is reasonably foreseeable that your whitewater rafting company will be financially affected by decisions related to the off-highway vehicle park.  Your letter indicates that if you continue your participation in decisions related to the park, a representative from the American Motorcycle Association will encourage the state, in a separate proceeding, to require a higher level of environmental documentation from whitewater rafting interests currently operating in the Middle and North Fork American canyons.  If the state follows his recommendations regarding the environmental documentation, your whitewater rafting company will be financially affected.

In the Stepanicich Advice Letter, No. A-96-217, an official believed that his wife’s employer would terminate her employment if he voted on a matter.  In that letter, we advised that the mere perception of a threat was not sufficient to establish that the effect of a decision was reasonably foreseeable.  However, if the official was aware of actual facts (e.g., an actual threat by the employer) indicating that his wife would lose her job if the official voted, then it would be reasonably foreseeable that the decision would have a financial effect upon the official.  In the Stepanicich letter, the wife’s employer had the means to carry out the event that would have a financial effect on the official.

You have received an actual threat by a representative of the American Motorcycle Association.  However, he does not appear to have the means to carry out the event that will have a financial effect on your rafting company.  In order for your company to be financially affected, the individual must make the recommendation to the appropriate state agency and the state agency must follow his suggestion.  While it is reasonably foreseeable that the individual will “press” the state to change its policies concerning environmental documentation, absent actual facts indicating that the agency will adopt the proposal (e.g., the agency has a long history of adopting every proposal made by the American Motorcycle Association), it is not reasonably foreseeable that the agency will take the action that is necessary to affect your company.

Accordingly, the threat of action by the representative of the American Motorcycle Association does not create a conflict of interest in decisions involving the off-highway vehicle park.  Please note that if the representative carries out his threat and encourages the state to take action, you may be disqualified from making, participating in making, or using your official position to influence any decision regarding the environmental documentation requirements that would be applicable to your company.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





