                                                                    May 21, 1998

Lori J. Barker

Assistant City Attorney

City of Chico

411 Main Street

Post Office Box 3420

Chico, California  95927

 Re:  Your Request for Informal Assistance

         Our File No. I-98-134
Dear Ms. Barker:

This letter responds to your request on behalf of Councilmember Bill Johnston for advice about the Political Reform Act (the “Act”).
  Because your request does not refer to a particular governmental decision, we are treating your request as one for informal assistance.  (Regulation 18329.)  

I.  QUESTIONS
A.  Are the two brokers who formed the unincorporated association known as “The Group,” and to whom Councilmember Johnston pays rent, considered a source of income to him?  

B.  Is the fourth broker affiliated with The Group considered a source of income to Councilmember Johnston?

C.  If Councilmember Johnston co-listed a property with another broker and split the sales commission equally between himself and the co-listing broker, would the 

co-listing broker be considered a source of income to him?

II.  CONCLUSIONS
A.  The two brokers who formed The Group are not economic interests of the Councilmember solely by virtue of the sublease agreement.  

B.  Under the facts you have presented, the fourth broker associated with The Group is not an economic interest of the Councilmember.  

C.  A broker with whom Councilmember Johnston “co-lists” a property does not become an economic interest of the Councilmember solely by virtue of the co-listing agreement.  

III.  FACTS
Bill Johnston, a real estate broker, is a councilmember in the City of Chico.  "The Group" is an unincorporated association formed by two real estate brokers who are both parties to a lease whereby they lease certain office space occupied by The Group.  Mr. Johnston is not a party to the lease but has an agreement with the two brokers who formed The Group whereby he subleases a portion of that office space.  The amount of rent that Mr. Johnston pays is a specified percentage of any commissions that he may receive during a calendar month.  Commissions are paid by the seller of each property listed with Mr. Johnston and are disbursed to him by the escrow companies handling such sales transactions.  If he receives no commissions during a particular month, he pays no rent.  However, if he makes a large sale, or several sales during a particular month, the rent payment may be substantial.  Pursuant to the sublease arrangement, The Group provides Mr. Johnston with clerical services and office supplies.

Mr. Johnston uses stationery identifying The Group in conducting his business and the signs placed on properties listed with him contain the name The Group.  When calling his business number, the phone is answered The Group.  He is responsible for paying for his own errors and omissions insurance, the cost of any faxes sent by him on The Group's fax machine, and his long distance telephone calls.

There is a fourth real estate broker who has an arrangement with The Group similar to Mr. Johnston's arrangement.  This fourth broker does not receive any of the rent paid by Mr. Johnston or any other portion of his commissions.

Mr. Johnston does not receive any money generated by the sale of properties that are listed with any of the other brokers comprising, or affiliated with, The Group.

Mr. Johnston makes his own independent determination as to what clients he will accept and what properties he will list, as do each of the other brokers in the office.

One of the practices among brokers is for two brokers to co-list a property.  This results in both brokers being named as listing brokers and in their splitting equally any commission from the sale.

From time to time, decisions come before the City Council that, either directly or indirectly, involve the economic interests of one or more of the other brokers of The Group or other real estate brokers in the City. 

IV.  ANALYSIS
A.  Introduction. 
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

The conflict‑of‑interest analysis under the Act is a four‑part test:  (1)  A public official must be participating in a governmental decision, (2) and it must be reasonably foreseeable  that, (3) the decision will have a material financial effect, (4) distinguishable from the effect on the public generally, on the official, a member of the official's immediate family, or on any one of six statutorily identified economic interests of the official.

As a public official,
 Councilmember Johnston will have a disqualifying conflict of interest with regard to a given governmental decision if the decision will have a reasonably foreseeable and material financial effect on his economic interest(s) which is distinguishable from the effect on the public generally.

B.  Identifying Councilmember Johnston’s economic interests. 
1.  Introduction
You tell us that Councilmember Johnston expects decisions to come before the City Council which, either directly or indirectly, involve one or more of the brokers of The Group, or real estate brokers in the City generally.  Although you have framed your questions in terms of “source of income,” that is not the only kind of economic relationship that can give rise to a conflict of interest under the Act.  The first step in spotting possible conflicts is identifying what, if any, “economic interests,” within the meaning of the Act, arise from his relationships with the other brokers in The Group.  

“Economic interests,” for purposes of the Act, are identified by referring to Section 87103.  (Regulation 18702(a)(4).)  Section 87103 recognizes six kinds of economic interests from which conflicts of interest may arise: 

The public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.

A business entity in which the public official has a direct or indirect investment
 of $1,000 or more; 

Real property in which the public official has a direct or indirect interest of $1,000 or more; 

Any source of income which aggregates to $250 or more within 12 months prior to the decision;

A business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management;

A donor of gifts to the public official if the gifts aggregate to $290 or more within 12 months prior to the decision;  

(Section 87103.)

2.  Whether the two brokers who started The Group are sources of income to Councilmember Johnston.  

We have previously advised that a lessor is not necessarily a source of income to a lessee pursuant to the lease.  For example, in the Scott Advice Letter, No. I-89-519, a city mayor leased commercial space from a developer.  We advised that the developer was not a source of income to the mayor.  However, we have warned that a landlord could become a source of income to a tenant if the landlord forgave rent payments, or extended credit to the tenant by agreeing to accept late rent payments.  (See, e.g., Tracy Advice Letter, No. A-92-593.) 

Councilmember Johnston’s situation is somewhat more complicated because his arrangement with The Group is more than a simple lease.  In addition to the right to occupy office space, Councilmember Johnston receives other services (e.g., office supplies and clerical support) from The Group.  He also uses the name “The Group” on his real estate signs and his stationery.  However, if these additional services are incidental to the basic lessee-sublessee relationship, we see no reason to alter our advice.  Under the facts you have provided, The Group is not a source of income to Councilmember Johnston solely by virtue of the lessee-sublessee relationship.
  

3.  Councilmember Johnston has economic interest in his sublease.  

Assuming that Councilmember Johnston’s sublease is worth $1,000 or more, the sublease is an interest in real property, within the meaning of the Act.  (Section 87103(b), Section 82033.)  He will have a disqualifying conflict of interest if a governmental decision in which he would otherwise take part will have a reasonably foreseeable
 material financial effect on his leasehold which is distinguishable from the effect on the public generally.  Because you have not inquired about a particular governmental decision, we cannot, at this point, do more than point out this economic interest to you.  

4.  Brokers with whom Councilmember Johnston “co-lists” property.  

Regulation 18704.3 prescribes rules for determining the sources of commission income.  Subsection (c)(2)(A)-(D) applies specifically to real estate brokers.  For a real estate broker, the sources of commission income in a specific sale or similar transaction are: 

“The person the broker represents in the transaction;”

“If the broker receives a commission from a transaction conducted by an agent working under the broker's auspices, the person represented by the agent;”

“Any brokerage business entity through which the broker conducts business; and”

“Any person who receives a finder's or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.” 

Of these, the only one which is arguably applicable is the fourth, which addresses persons who receive finder’s or referral fees.  However, we interpret Subsection (c)(2)(D) to refer to persons other than the parties to the transaction and the parties’ agents or brokers.  Thus, the 

brokers with whom Councilmember Johnston “co-lists” properties do not become his economic interests solely by virtue of the co-listing.  

5.  Personal financial effect.  

Councilmember Johnston must consider whether any given governmental decision will have personal financial effects on him or on his immediate family.
   (Section 87103, first paragraph.)  He will have a conflict of interest if the reasonably foreseeable impact of a decision results in the personal expenses, income, assets, or liabilities of him/her or his/her immediate family increasing or decreasing by at least $250 in any 12-month period.  (Regulation 18702.1(a)(4).)  Note that this “personal effects” rule does not take into consideration effects on real property or business entity interests of the public official.  (Ibid.)

For example, even though The Group is not, in and of itself, an economic interest of the Councilmember, if a governmental decision in which he would take part would have an impact on The Group such that the reasonably foreseeable derivative impact on him or his immediate family is $250 or more in any 12-month period, then he would have a conflict of interest.
  Similarly, if he were to take part in a governmental decision involving real estate professionals generally, he would have a conflict of interest if the reasonably foreseeable financial effect on his expenses, income, assets, or liabilities is at least $250 in any 12-month period. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  Councilmember Johnston is a public official for purposes of the Act.


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  We note that The Group also does not appear to be an economic interest under Section 87103(a) or Section 87103(d).  The former subsection applies to business entities in which a public official has an investment interest of $1,000 or more.  The latter subsection applies to business entities of which a public official is an employee, officer, director, etc.  Based upon the facts you have presented, neither of the subsections appears to apply to Councilmember Johnston’s relationship with The Group.  


�  Whether the financial consequences of a governmental decision are reasonably foreseeable at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


�  For purposes of the Act, “immediate family” means the spouse and dependent children.  (Section 82029.)  


�  Whether any given conflict of interest is disqualifying depends on the applicability of the “public generally” exception.  (Section 87103, Regulation 18703.)  Outside the context of a particular governmental decision, it is impossible to say whether the exception is applicable.  





