                                                                    June 10, 1998

Fred Galante

Deputy City Attorney

City of Palm Springs

Rutan & Tucker, LLP

Post Office Box 1950

Costa Mesa, California  92628-1950

Re:  Your Request for Advice

         Our File No. A-98-137
Dear Mr. Galante:

This letter responds to your request for advice about the Political Reform Act (the “Act”).
  Your office represents the City of Palm Springs as its City Attorney, and is authorized in that capacity to request formal, written advice on behalf Councilmember Deyna Hodges.  This advice does not apply to conduct which has already occurred, and does not confer immunity with regard to past conduct.  (Regulation 18329(b)(8)(A).)  

I.  QUESTION
Does Councilmember Hodges have a disqualifying conflict of interest in the City Council’s reconsideration of its decision about the issuance of the conditional use permit (CUP) in the appeal by Dave's Jewelry and Loan?

II.  CONCLUSION
Ms. Hodges does not have a conflict of interest in the City Council’s reconsideration of its decision about the issuance of the CUP in the appeal by Dave's Jewelry and Loan.

III.  FACTS
Councilmember Hodges is an employee of Familian Tile, a plumbing supply business.  She receives a set salary and commission income.  Mr. Chris Foster, a contractor who performs extensive work in the Coachella Valley, including the City of Palm Springs, purchases supplies from Familian Tile on an ongoing basis.  Within one year from the date of this letter, Mr. Foster purchased $24,077 of plumbing supplies from Familian Tile.

Ms. Hodges directly handles Mr. Foster's account with her employer, and receives commission income from Familian. Within one year of the date of this letter, Ms. Hodges has received $137.02 in commissions from Mr. Foster's account.  Ms. Hodges receives the commission income for the sale of plumbing supplies.  The formula is being adjusted and 

Ms. Hodges will receive a somewhat higher percentage in the future.

A Palm Springs citizen, Gladys B. McMillan, through her company, Dave's Jewelry & Loan, sought to relocate her pawn shop within the City to a building in which Mr. Foster has an approximate 30 percent ownership interest.  Mr. Foster has leased the property to Ms. McMillan for an agreed-upon rent amount. The new location requires that a Conditional Use Permit ("CUP") be secured prior to the operation of a pawn shop.

Ms. McMillan applied for a CUP to operate Dave's Jewelry & Loan at the new location. The Palm Springs Planning Commission considered the application at a public hearing on February 11,1998, and denied the permit.  On February 13, 1998, Ms. McMillan filed an appeal for reconsideration by the City Council.  The appeal was heard by the City Council on 

March 18, 1998, at which the Council adopted a resolution approving the CUP by a 3-2 vote with Councilmember Hodges in the majority.  Councilmember Hodges was unaware of the building ownership at the time.

Subsequently, the City received an allegation from an interested citizen, informing the City of the potential conflict with respect to Councilmember Hodges' decision on the appeal.  As a result, at the next regular Council meeting on March 25, 1998, a motion was made, and unanimously carried, with Councilmember Hodges abstaining to rescind the resolution approving the CUP, and reschedule the hearing on the appeal to April 8, 1998.  The matter was placed on 

the agenda for Council decision on April 8, 1998.
  On April 8, the Council reheard the appeal on the CUP.  The vote resulted in a 2-2 (tie) vote, with Councilmember Hodges abstaining, due to a conflict of interest, thereby leaving the Planning Commission's denial as the final action of the City.  You have informed me by telephone that the City Council intends to reconsider the matter if we advise that Councilmember Hodges does not have a conflict of interest.  

IV.  ANALYSIS
A.  Introduction. 
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

The conflict‑of‑interest analysis under the Act is a four‑part test:  (1)  A public official must be participating in a governmental decision, (2) and it must be reasonably foreseeable  that, (3) the decision will have a material financial effect, (4) distinguishable from the effect on the public generally, on the official, a member of the official's immediate family, or on any one of six statutorily identified economic interests of the official.

As a public official,
 Ms. Hodges will have a disqualifying conflict of interest with regard to governmental decisions about the CUP if the decisions will have a reasonably foreseeable and material financial effect on her economic interests which is distinguishable from the effect on the public generally.

B.  Identifying Ms. Hodges’ economic interests. 
1.  Introduction
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  “Economic interests” are identified by referring to Section 87103.  (Regulation 18702(a)(4).)  Section 87103 recognizes six kinds of economic interests from which conflicts of interest may arise: 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.

A business entity in which the public official has a direct or indirect investment
 of $1,000 or more; 

Real property in which the public official has a direct or indirect interest of $1,000 or more; 

Any source of income which aggregates to $250 or more within 12 months prior to the decision;

A business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management;

A donor of gifts to the public official if the gifts aggregate to $290 or more within 12 months prior to the decision;  

(Section 87103; Regulation 18702.1(a)(4).)

2.  Ms. Hodges has an economic interest in her employer.  

Ms. Hodges has an economic interest in her employer, Familian Tile.  (Section 87103(c), (d).)  

3.  Mr. Foster is not an economic interest of Ms. Hodges.  

Ms. Hodges has received commission income which is attributable to Mr. Foster.
  However, the amount of that income ($137.02 within the past twelve months) falls below the statutory threshold ($250 within twelve months) for establishing Mr. Foster as an economic interest of Ms. Hodges under the Act.  (Section 87103(c).)  Nor do you present facts indicating there is “promised” income of $250.  Thus, Mr. Foster is not a source of income to Ms. Hodges, nor otherwise her economic interest under the Act.

4.  Ms. Hodges must consider whether the Council’s decision about the CUP will have a “personal financial effect” on her.  

Ms. Hodges must consider whether the decision about the CUP will have personal financial effects on her or on her immediate family.
   (Section 87103, first paragraph.)  She may have a financial interest in the decision if the reasonably foreseeable impact of the decision is that her personal expenses, income, assets, or liabilities, or those of her immediate family, will increase or decrease by at least $250 in any 12-month period.  (Regulation 18702.1(a)(4).)

C.  Making, participating in making, or using her official position to influence governmental decisions.
The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)  

By voting on the reconsideration of the CUP, Ms. Hodges would be making a governmental decision.  (Regulation 18700(b)(1).)  By taking part in deliberations and negotiations leading up to a vote, she would be using her official position to influence the decisions.  (Regulation 18700.1(a).)

D.  Reasonable foreseeability.
Whether the financial consequences of a governmental decision are reasonably foreseeable at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Based upon the facts you have presented,
 Ms. Hodges has two possible sources of conflict of interest in decisions about the CUP:  first, her economic interest in her employer, and, second, the possibility of a personal financial effect.  (See part IV.C., above.)  

Her employer’s only apparent connection to the CUP decision is the involvement of one of its customers, Mr. Foster.  One could argue that Ms. Hodges’ vote on the matter could either please or displease Mr. Foster, consequently making him more or less likely to continue patronizing Ms. Hodges’ employer.  This, in turn, could cause Ms. Hodges’ employer to perceive her unfavorably if she votes the “wrong” way.  

In the Stepanicich Advice Letter, No. A-96-217, we advised, “a mere perception is not enough for the effect of a decision to be considered reasonably foreseeable.”  We went on to warn, however, that if facts come to light that indicate the employer actually intends to alter the employee-public official’s employment status on the basis of a decision he or she makes, then there would be a reasonably foreseeable effect on the employee-public official’s interests.  (Ibid.)  

Absent facts which indicate that Familian Tile intends to take action about Ms. Hodges’ employment as a result of her vote on the CUP matter, the decision will not have a reasonably foreseeable financial effect on Ms. Hodges’ economic interests.
  Therefore, she does not have a conflict of interest in taking part in the vote.   

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Council was authorized to reconsider the matter because the decision was not final until 15 days after the Council's March 25, 1998, action on the CUP appeal hearing.  Specifically, Palm Springs Zoning Ordinance Section 9402.00.E provides that an action of the City Council on appeal is not effective for 15 days following the Council's decision.


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  As a City Councilmember, Ms. Hodges is a public official for purposes of the Act.


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  Regulation 18704.3 sets out rules for determining the source(s) of commission income.  Pursuant to subsections (c)(6)(B) and (d), the entire amount of Ms. Hodges’ commission income from Mr. Foster’s account with Familian Tile is attributable to him as its source, within the meaning of the Act.   


�  We note that Ms. Hodges does not have an ownership interest in Familian Tile.  Therefore, there is no issue of income “passing through” the business entity to her.  (See Section 82030, which prescribes that an individual’s income includes his/her pro rata share of the income of any business entity in which he/she owns 10 percent or more). 


�  For purposes of the Act, “immediate family” means the spouse and dependent children.  (Section 82029.)  


�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  


�  The above analysis focuses on the possibility of a financial effect on Familian Tile, and derivatively on Ms. Hodges’ status as an employee.  As to a personal financial effect (Regulation 18702.1(a)(4)), we have been presented with no facts suggesting that such a personal financial effect on Ms. Hodges could derive other than through her employment.   Therefore, the conclusion that the CUP vote will not have a reasonably foreseeable financial effect on her economic interest in her employer also holds true for the possibility of a personal financial effect.  





