                                                                    July 29, 1998

Kevin L. Graves

Cambria Environmental Technology, Inc.

1144 65th Street, Suite B

Oakland, California  94608

 Re:  Your Request for Informal Assistance

         Our File No. I-98-141(a)
Dear Mr. Graves:

This letter is in response to your request for informal assistance
 regarding the provisions of the Political Reform Act (the “Act”).
  

In a previous letter, you received informal assistance regarding the Act’s post-governmental employment restrictions.  (Graves Advice Letter, No. I-98-141.)  You have additional questions regarding the same laws.

QUESTIONS
1.  To investigate and clean up contamination caused by underground storage tanks, Water Code section 13267 authorizes the San Francisco Bay Water Quality Control Board to request technical reports from responsible parties regarding the quality of waters within the region.  Do the post-governmental employment restrictions of the Act prohibit you from helping responsible parties respond to such requests?

2.  Under the permanent ban on “switching sides,” is each regulatory letter sent by the regional board to a responsible party considered a separate proceeding?  If not, how can you determine what constitutes a new proceeding?

3.  Do the post-governmental employment restrictions of the Act restrict your contact with only the members of the regional board, or do they also restrict your contact with the agency’s civil service staff?

4.  Do the post-governmental employment restrictions of the Act prohibit you from communicating with or attempting to influence a local agency that is the lead agency for an investigation or cleanup?

5.  Do the post-governmental employment restrictions of the Act apply to the “parent” agencies of the regional board (i.e., the State Water Resources Control Board, the California Environmental Protection Agency, and the Governor’s Office)?

CONCLUSIONS
1.  The one-year “revolving door” ban does not prohibit you from helping responsible parties furnish technical reports to the regional board in underground storage tank cases.  

The permanent ban does prohibit you from assisting responsible parties in the submission of technical reports in a proceeding in which you participated while employed with the regional board.

2.  Each of the four regulatory phases of the regional board’s investigation and cleanup process is a separate proceeding for purposes of the permanent ban.  As a general rule, every regulatory letters issue during the same phase will be considered part of the same proceeding.

3.  The one-year ban restricts your contact with the regional board’s civil service staff.  The permanent ban restricts your contact with the civil service staff of any state agency with respect to any proceeding in which you participated.

4.  Neither the one-year ban nor the permanent ban prohibit or restrict you from influencing local agencies.  However, if regional board staff are present at a local agency meeting, the prohibitions in the one-year ban and the permanent ban may apply to your participation in the meeting.

5.  The one-year ban does not apply to the parent agencies of the regional board.  However, the one-year ban may prohibit you from appearing before a parent agency proceeding in which regional board staff are present if the appearance is made for the purpose of influencing any legislative, administrative or other specified action by the regional board.  

The permanent ban applies to any state administrative agency.
FACTS
You are presently employed by an engineering consulting firm that handles underground storage tank (“UST”) cases.   You are also a former employee of the San Francisco Bay Water Quality Control Board (Region 2) (“regional board”).  

The regional board is one of nine regional boards within the California Environmental Protection Agency (“Cal-EPA”).  (Water Code §§ 13100, 13200.)  The State Water Resources Control Board (“state board”), which is also part of Cal-EPA, has budgetary control over the regional boards and formulates the general procedures regional boards must follow when implementing water quality control plans.  (Water Code §§ 13164, 13168.)  The state board exercises full and comprehensive jurisdiction in the area of water rights in the state.  The state board and regional boards coordinate their respective activities in order to achieve a unified and effective water quality control program.  (Water Code § 13001.)

The jurisdiction of each regional board is defined geographically.  Each regional board has a separate and specific agency designation.  (Water Code § 13203.)  Regional boards have the authority to adopt regulations to carry out their powers and duties pursuant to guidelines established by the state board.  (Water Code § 13222.)  In the area of development and adoption of water quality control plans, the state board and the regional boards have different functions.  The state board adopts statewide policy for water quality control.  (Water Code § 13140.)  During the process of formulating statewide policy, the state board consults with the regional boards.  Each regional board formulates and adopts water quality control plans (“basin plans”) for areas within their region.  (Water Code § 13240.)  Regional boards adopt basin plans pursuant to appropriate notice and public hearing procedures.  (Water Code § 13244.)  Basin plans are subject to the approval of the state board for consistency with statewide policy.

The regional board may require responsible parties to submit technical reports regarding the quality of waters in the region.  (Water Code § 13267.)  An investigation of water quality usually must occur before such a report can be provided.  Responsible parties who fail to furnish requested technical reports may be subject to civil and administrative sanctions and are guilty of a misdemeanor.  (Water Code § 13268.)  The regional board may also issue cleanup or abatement orders.  (Water Code § 13304.)  Aggrieved persons may petition the state board to review any action taken by the regional board.  (Water Code § 13320.)  If the state board finds that a regional board action or inaction was improper, the state board may direct the regional board to take appropriate action.

You worked for the regional board for nearly five years.  During your tenure, you were primarily assigned to the UST cleanup unit.  As a member of the UST cleanup unit, you were responsible for a list of specific cases, which you handled in one of two ways.  In some cases, you provided direct oversight and regulatory guidance to responsible parties by meeting with them personally to gather information and by drafting written directives with which the parties were required to comply.  In other cases, your involvement was limited to making informal recommendations to local agencies that implemented the UST cleanup program under the auspices of the state or regional board.

The UST program is often administered by local health departments and water districts that are under direct contract with the state board.  Regional board staff act as advisors to the local agencies and occasionally attend meetings with local agency staff and responsible parties for the purpose of reviewing cases and providing advice regarding the regulatory process.  In such circumstances, the local agency writes the letters requiring investigation or cleanup.  The regional board is not the lead agency, but still retains some jurisdiction over water quality and could exercise that jurisdiction if it chose.  In other cases, the local agency administers the UST program but does not have a contract with the state board.  Rather, the regional board allows the local agency to act on its behalf either through a memorandum of understanding or other informal arrangement. 

The regional board’s procedures for investigating and cleaning up a UST site do not involve the issuance, approval or denial of a permit to install or operate a UST.  Corrective action taken by a regional board or a local agency to investigate and clean up a UST site involves one or more of the following regulatory phases:

1) Preliminary Site Assessment Phase:  A leak is reported to various agencies, including the regional board.  Either the regional board or a local agency sends a letter requesting investigation of the leak.  The agency that writes the letter takes responsibility for the case and is known as the lead agency.  This phase includes, at a minimum, initial site investigation, initial abatement actions, initial site characterization and interim remedial action.  (Cal. Code Regs., tit. 23, § 2723.)  The preliminary investigation may involve taking an initial sampling of soil or groundwater.

2) Soil and Water Investigation Phase:  This phase includes the collection and analysis of data necessary to assess the nature and vertical and lateral extent of the release and to determine a cost-effective method of cleanup.  (Cal. Code Regs., tit. 23, § 2725(a).)  The investigation usually consists of the installation of three monitoring wells with sampling and analysis of soil and groundwater.  A report of the well installation and sampling is sent to the lead agency.  The lead agency decides whether to close the site, require additional investigation, or require actions to remediate the contamination.  

If further investigation is deemed necessary, the lead agency sends a letter with details of the requirements to the responsible party.  A report of additional investigation activities is sent to the lead agency.  If the lead agency decides that remedial action is necessary, it will then send a letter requiring the responsible party to write a workplan that will achieve a particular result.  The lead agency will review the workplan and either approve or deny it.  (Cal. Code Regs., tit. 23, § 2725(b) and (c).)

3) Corrective Action Implementation Phase:   After the regional board approves a workplan, the cleanup work is performed, usually over a period of time.  Periodic progress reports are submitted documenting activities at the site.  If the chosen 

technology does not perform as anticipated, the lead agency may write another letter requiring a new workplan to be submitted and the process repeats.  (Cal. Code Regs., tit. 23, § 2726.)

4) Verification Monitoring Phase:  The lead agency may decide that the current cleanup technology has done all it can do and allow treatment to be discontinued.  The groundwater concentrations are then monitored over time to determine the long-term stability of the contamination and effectiveness of the treatment system.  This monitoring can go on for many years.  (Cal. Code Regs., tit. 23, § 2727.)  Regulatory letters changing sampling frequency and location may be written often when requested by responsible parties.

Each phase has its own unique regulatory requirements and regulatory responses associated with it.  The first phase, the assessment phase, addresses whether a leak has occurred.  The second phase, the investigation phase, determines the extent of the contamination.  The third phase, the cleanup phase, involves employing various methods to remediate the contamination.  The final phase, the monitoring phase, examines the success of the cleanup methods utilized.

Each phase may involve many regulatory letters, several iterations and many months or years to complete.  During each phase, reports are sent to the lead agency.  If the lead agency is a local agency, copies of the report are sent to the regional board. The regional board does not keep complete files for cases in which it is not the lead agency and routinely disposes of many copies of reports without detailed review or comment.


ANALYSIS
Post-Governmental Employment Restrictions
Public officials who leave state service are subject to two types of post-governmental employment restrictions under the Act.  The first is a permanent prohibition on advising or representing any person for compensation in any judicial or other proceeding in which the official participated while in state service.  The second is a one-year prohibition on making any appearance before their former agency for compensation for the purpose of influencing administrative, legislative or other specified actions.

Permanent Ban on “Switching Sides”
Sections 87401 and 87402 prohibit former state administrative officials, who participated in a judicial, quasi-judicial or other proceeding while employed by a state agency, from being paid to represent or assist in representing another person regarding that same proceeding.  Section 87401 specifically provides:

  “No former state administrative official, after the termination of his

or her employment or term of office, shall for compensation act as

agent or attorney for, or otherwise represent, any other person (other 

than the State of California) before any court or state administrative 

agency or any officer or employee thereof by making any formal or

informal appearance, or by making any oral or written communication

with the intent to influence, in connection with any judicial, quasi‑

judicial or other proceeding if both of the following apply:

  (a) The State of California is a party or has a direct and substantial 

interest.

  (b) The proceeding is one in which the former state administrative

official participated.”  (Section 87401.)

Section 87402 provides:

  “No former state administrative official, after the termination of his

or her employment or term of office shall for compensation aid, advise,

counsel, consult or assist in representing any other person (except the

State of California) in any proceeding in which the official would be

prohibited from appearing under Section 87401.”  (Section 87402.)

One-Year Ban
In addition to the permanent ban, the Act prohibits specified officials, for one year after leaving state service, from being paid to communicate with or appear before their former agency for the purpose of influencing administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding or revocation of a permit, license, grant, contract or the sale of goods or property.  Section 87406(d)(1) specifically provides that no designated employee of a state administrative agency:

  "[F]or a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance

or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  For purposes of this paragraph, an appearance before a state administrative agency does not include an appearance in a court of law, before an administrative law judge, or before the Worker's Compensation Appeals Board.”

In our previous letter to you, we advised that, as a former water resources control engineer with the regional board, you were subject to both the permanent ban and the one-year ban.  (Graves Advice Letter, supra.)

Questions # 1 and # 2
Permanent Ban
You would like to know whether the permanent ban prohibits you from helping responsible parties respond to a request for a technical report regarding the quality of waters in the region by the regional board pursuant to Water Code section 13267 to investigate and clean up contamination caused by a leaky UST.

The permanent ban prohibits you from being paid to represent or assist in representing another person regarding a judicial, quasi-judicial or other proceeding in which you participated
 while employed by the regional board.  Therefore, you may not assist a responsible party in submitting a technical or any other report in a UST proceeding in which you participated while employed with the regional board.  In our previous letter to you, we advised that you “participated” in regional board proceedings in which you drafted a regulatory letter.  (Graves Advice Letter, supra.)

You have requested further guidance on the term “proceeding.”  (Section 87400(c).)  In our previous letter to you, we advised that the investigation of contamination and the issuance of an order requiring the cleanup of the contamination are separate proceedings under the permanent ban.  (Graves Advice Letter, supra [citing Chalfant Advice Letter, No. A-92-509; Witz Advice Letter, No. A-88-382].)  Thus, if you only participated in the investigation of a particular UST case while employed with the state, the permanent ban would not prohibit you from being paid to represent a responsible party to comply with a cleanup order.

Your subsequent letter and pertinent regulations provide that the regional board’s investigation and cleanup of UST contamination actually involve four distinct regulatory phases: 1) preliminary site assessment phase, 2) soil and water investigation phase, 3) corrective action implementation phase, and 4) verification monitoring phase.  Pursuant to the authority conferred by Water Code section 13267, the regional board requires responsible parties to submit technical reports regarding the quality of waters in the region during the various phases of the investigation and remediation of a UST site.

 In the past, we have advised that some proceedings may be segmented into several smaller, distinct phases or proceedings.  (Chandler Advice Letter, No. I-91-134.)  For example, in the Gorman Advice Letter, No. A-80-105, we determined that the Coastal Commission proceedings could generally be divided into three distinct proceedings (land use plan, zoning ordinance, and coastal development permit) because each smaller proceeding had a distinct element of decisionmaking and different type of review.

Your letter indicates that each regulatory investigation and cleanup phase has its own unique regulatory requirements and regulatory responses associated with it.  The first phase, the assessment phase, addresses whether a UST leak has occurred.  The second phase, the investigation phase, determines the extent of the UST contamination.  The third phase, the cleanup phase, involves employing various methods to remediate the UST contamination.  The final phase, the monitoring phase, examines the success of the UST cleanup methods utilized. 

Because each of the regional board’s four regulatory phases addresses different issues during the investigation and cleanup process, we conclude that the phases are separate and distinct proceedings for purposes of the permanent ban.

During each phase, the regional board may issue several written directives requiring responsible parties to take specific actions.  You would like to know whether each regulatory letter issued is a separate and distinct proceeding.  Since you have not provided specific facts regarding a particular regulatory letter, we conclude that, as a general rule, every regulatory letter or written directive issued during the same phase will be considered part of the same proceeding.  For example, if the regional board issues three regulatory letters during the investigation phase, each of the three letters would be considered part of the same proceeding.

One-year Ban
You would like to know whether the one-year ban prohibits you from helping responsible parties respond to a request for a technical report by the regional board to investigate and clean up UST contamination.  The one-year ban applies to administrative action, legislative action and any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale of goods or property.

Administrative or legislative action is statutorily defined and refers to actions that are legislative or quasi-legislative in nature, but not judicial or quasi-judicial.
  Legislative and quasi-legislative actions have general applicability, while judicial and quasi-judicial actions affect specific parties.
  The issuance of regulatory letters by the regional board (and subsequent compliance by responsible parties) for the purpose of investigating and remediating UST contamination are properly characterized as quasi-judicial proceedings since the regulatory actions involve specific parties.  (Section 87400(c); Ordos Advice Letter, No. A-95-052.)  

You also indicate that the investigation and cleanup procedures for investigating and cleaning up a UST site do not involve the approval or denial of a permit to install or operate a UST.  Accordingly, the one-year ban does not prohibit you from assisting responsible parties in submitting technical reports to the regional board during the investigation and cleanup of a UST site since these proceedings are not legislative or administrative action or other prohibited activity.  However, the regional board has other duties that are considered administrative or legislative, or that involve a permit, license, grant, or contract, or the sale of goods or property, which you are prohibited from influencing for a period of one year.

Question # 3
You would like to know whether the permanent ban and the one-year ban restrict your contact with the regional board’s civil service staff.

Permanent Ban
The express language of section 87401 restricts your contact with any state administrative agency or any “officer or employee thereof.”  Therefore, you may not communicate with the civil service staff of any state agency for the purpose of influencing a proceeding in which you participated while employed with the regional board.

One-year Ban
The express language of section 87406(d) restricts your contact with the regional board and any “officer or employee thereof.”  Thus, you are prohibited from influencing the regional board’s civil service staff regarding actions that are administrative or legislative or that involve a permit, license, contract, grant or the sale of goods or property for a period of one year.

Question # 4
The UST program is often administered by local agencies, such as health departments or water districts, who are under direct contract with the state board.  Regional board staff act as advisors to these programs and occasionally attend meetings with local agency staff and responsible parties for the purpose of reviewing cases and providing advice regarding the regulatory process.  In these circumstances, the local agency writes the letters requiring investigation or cleanup.  In other cases, the local agency administers the UST program but does not have a contract with the state board.  The regional board allows the local agency to act on its behalf either through a memorandum of understanding or other informal arrangement.  You would like to know whether you are prohibited from communicating with or attempting to influence a local agency that is the lead agency for an investigation or cleanup.

Permanent Ban
The permanent ban applies only to state administrative agencies.  (Section 87400(a).)  It does not apply to local agencies.  Thus, the permanent ban does not prohibit you from communicating with or attempting to influence a local agency that is the lead agency for an investigation or cleanup.  

However, any communication, including meetings, with the regional board’s staff that is intended to influence any judicial, quasi-judicial or other proceeding of the regional board is prohibited by the permanent ban.  Accordingly, you are prohibited from influencing regional board staff at a local agency meeting regarding a UST case in which you participated while employed with the regional board.

One-year Ban
The one-year ban applies only to state administrative agencies.
  (Section 87400(a).)  The one-year ban does not apply to local agencies.  (Section 82041.)  A local agency does not become a state administrative agency by merely contracting with a state agency.  (Section 87400(a).)  Thus, the one-year ban does not prohibit you from communicating with or attempting to influence a local agency that is the lead agency for an investigation or cleanup.

However, any communication, including meetings, with the regional board’s staff that is intended to influence any administrative, legislative or other specified action by the regional board is prohibited by the one-year ban.  Therefore, you are prohibited, for a period of one year, from participating at a local agency meeting in which regional board staff are present if your participation is for the purpose of influencing any administrative, legislative or other specified action by the regional board.
 

Question # 5
You would like to know whether you are prohibited from appearing before the “parent” agencies of the regional board.  The parent agencies of the regional board are those agencies that exert control over the regional board and include the State Water Resources Control Board, Cal-EPA, and the Governor’s office.

Permanent Ban
The permanent ban applies to judicial, quasi-judicial or other proceedings in any state administrative agency in which you participated while employed with the regional board.

One-year Ban
The one-year ban applies to the regional board, or any state agency under that agency’s control.  (Section 87406(d).)  As a general rule, you are not restricted by the one-year ban from lobbying the Legislature or Governor regarding legislation.  In addition, you are not prohibited from influencing administrative actions of agencies that are not under the control of the regional board, which would include Cal-EPA.  (Monagan Advice Letter, No. A-93-473.)   Moreover, the one-year ban does not prohibit you from appearing before the state board since the statutory scheme creating the state board and regional board treat them as separate and independent agencies.  (Grimm Advice Letter, No. I-96-114.)  However, you are prohibited from appearing before other state agency proceedings in which regional board staff are present, if the appearance is made for the purpose of influencing any legislative, administrative or other specified action by the regional board.  (Grimm Advice Letter, No. I-96-069.)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division

SGC:JB:tls

�  Informal assistance does not provide the requestor with the immunity conferred by formal written advice. (Regulation 18329(c)(3).)


�  Government Code sections 81000-91014.  Commission regulations appear at California Code of Regulations, title 2, sections 18109-18995. 


�  “Participated” means to have taken part personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information as an officer or employee.  (Section 87400(d).)


�  “Administrative action” means the proposal, drafting, development, consideration, amendment, enactment or defeat by any state agency of any rule, regulation, or other action in any rate-making proceeding or any quasi-legislative proceeding.  (Section 82002.)





“Legislative action” means the drafting, introduction, consideration, modification, enactment or defeat of any bill, resolution, amendment, report, nomination or other matter by the Legislature and includes the action of the Governor in approving or vetoing a bill.  (Section 82037.)


� A “judicial or quasi-judicial proceeding” includes any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency.  (Section 87400(c).)


�  A “state administrative agency” means every state office, department, division, bureau, board, and commission, but does not include the Legislature, the courts or any agency in the judicial branch of government.  (Section 87400(a).)


�  “Influencing legislative or administrative action” includes providing information, statistics, studies or analyses.  (Section 82032.)





