                                                                    June 12, 1998

Meta Clow

University of California,  Santa Barbara

Office of the Vice Chancellor - Administrative Services

Santa Barbara, California  93106-2030

 Re:  Your Request for Informal Assistance

         Our File No. I-98-143
Dear Ms. Clow:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Because you do not provide the name of the individuals on whose behalf you seek advice, we can provide you only with general assistance.
  (Regulation 18329.)

QUESTIONS
1.  May a University of California (“UC”) employee participate in a decision to choose a supplier of equipment valued at approximately $100,000 if that employee has $1,000 worth of stock in one of the suppliers being considered?

2.  Are UC employees required to determine the percentage of their retirement funds (or other savings funds) in every company in which UC invests to ascertain if they may have a conflict of interest which may be before them for a decision?

CONCLUSIONS

1.  The employee may not participate if the decision will result in a reasonably foreseeable and material financial effect on the supplier that is an economic interest of the employee.  See Analysis below.

2.  Yes.  Public officials are required to abstain from decisions that will have a reasonably foreseeable and material financial effect on any business entity in which they know or have reason to know that they have an investment of $1,000 or more.  A public official has reason to know his or her share in an investment program.  Please note, however, that the Act specifically excludes certain types of funds from its definition of investment.   

FACTS

University of California Santa Barbara employee X holds $1,000 of stock in Company B.  Company B’s annual profits are in the millions/billions of dollars.  Company B has responded to a request for proposal for equipment valuing $100,000, along with several other companies.  The responses are being reviewed by a committee to which employee X belongs.  The committee will evaluate the responses using specific criteria.  The committee’s recommendation will be reviewed by a University buyer for compliance with University selection policies. 

The University of California Office of the Treasurer invests funds for retirement, savings plans, and various investment programs for participating University employees.   
ANALYSIS
Question #1- Introduction
The Act was adopted by the people of the State of California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act is to insure that public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who support them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  

A public official is defined broadly to include every member, officer, employee or consultant of a state or local government agency.  (Section 82048; Regulation 18700.)  Regulations 18700 and 18700.1 (copies enclosed) define when a public official makes, participates in the making, or otherwise uses his or her official position to influence a governmental decision.  Employee X’s decision regarding the selection of a supplier for equipment is the type of decision covered by the Act and may be prohibited if the official has a financial interest in that decision.  

Financial Interests

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on, among other things, any business entity in which the public official has a direct or indirect investment worth $1,000 or more.  

Employee X owns $1,000 of stock in Company B.  Therefore, that employee has an economic interest in that company and may not participate in any decision that will have a reasonably foreseeable and material financial effect on the company. 

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Under the hypothetical facts you have given, if Company B’s bid is accepted, there would be a financial effect on Company B.  Therefore, the foreseeability standard would be met.

Materiality
Assuming foreseeability, disqualification is still only required where the foreseeable effect on the public official’s economic interest is material.  The Commission has adopted a series of regulations that provide guidance concerning whether the foreseeable financial effects of a decision are material.  (Regulation 18702.)  The standard of materiality differs depending on the type of economic interest involved and whether the economic interest is directly or indirectly involved in a decision.   

However, for a decision that affects a business entity listed on the New York Stock Exchange, the American Stock Exchange, or the NASDAQ in which the public official has less than a $10,000 (but at least a $1,000) investment, then the standard of materiality can be found in Regulation 18702.2(a) or (b) regardless of whether the business entity is directly or indirectly involved in the decision.  (Regulation 18702.1 (copy enclosed).)
  


Question #2
The University of California has a variety of investment programs for its employees.  You have not been specific about the type of investment plans that the University invests in for its employees.  Therefore, we cannot provide you with more than general assistance about when a conflict may result from a public official’s participation in an investment program.

As explained above, a public official may not participate in a decision that the public official knows or has reason to know will have a reasonably foreseeable and financial effect on an economic interest of the official.  A public official has as an economic interest in, among other things, any business entity in which the public official has an investment of one thousand dollars ($1,000) or more.  Further, a public official has reason to know his or her share in an investment program.

Section 82034 defines investment:

  “Investment means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title.  No asset shall be deemed an investment unless its fair market value equals or exceeds one thousand dollars ($1,000).  The term “investment” does not include a time or demand deposit in a financial institution, shares in a credit union, any insurance policy, interest in a diversified mutual fund registered with the Securities and Exchange Commission under the Investment Company Act of 1940 or a common trust fund which is created pursuant to Section 1564 of the Financial Code, or any bond or other debt instrument issued by any government or government agency.  Investments of an individual includes a pro rata share of investments of any business entity, mutual fund, or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater....” (emphasis added).

If funds held by the public official fall within the definition of investment, then the public official may have to report the investment if it is valued at one thousand dollars ($1,000) or more.  Additionally, a public official may be disqualified from a governmental decision if the decision will have a reasonably foreseeable and material financial effect on the investment.  (See above.)  I have enclosed a number of advice letters and a Commission opinion to provide you with guidance on this issue.  (See Gillan Advice Letter, No. A-95-304; Todorov Advice Letter, No. I-93-393;  In re Elmore Opinion (1978) 4 FPPC Ops. 8 (copies enclosed).)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castanos

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329, subd. (c)(3).)


�  If the investment is valued at $10,000 or more and the business entity is directly involved in the decision, then the public official may not participate in the governmental decision.  If the investment is valued at $10,000 or more and the business entity is indirectly involved in the decision, then the public official must consult Regulation 18702.2(a) or (b) to determine materiality.  See Regulation 18702.1(a)(4) to determine whether a business entity is directly or indirectly involved in the decision.





