                                                                    June 11, 1998

Dennis J. Cosgrove

Trustee

San Mateo County Employees’ Retirement Association

3202 East Laurel Creek Road

Belmont, California  94402

 Re:  Your Request for Advice

         Our File No. A-98-145
Dear Mr. Cosgrove:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Please keep in mind that the Commission does not act as the finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is based upon the facts presented in your request.

QUESTIONS
1.  As a member of the governing board of a retirement association, may you participate in open session decisions that may have the effect of either increasing or decreasing your present or future retirement allowances or the present or future retirement allowances of the members of an association for which you are president?

2.  May you participate in closed session decisions concerning a lawsuit that is filed on behalf of the association?

CONCLUSIONS
1 and 2.  The Act does not prohibit you from participating in such decisions because your facts do not indicate that you have any economic interests that will be affected by the decisions.

FACTS
The San Mateo County Employees’ Retirement Association (“retirement association”) was formed in 1944 pursuant to the County Employees’ Retirement Association Law of 1937, codified at Government Code sections 31450 et seq.  The retirement association is governed by the Board of Retirement (“retirement board”), consisting of nine members who have the duty to manage the retirement system.  (Gov. Code § 31520.)  Government Code section 31520.1 requires that at least four members of the retirement board be members of the retirement association, and that one member be a safety member, which is a member of the retirement association that is elected by its safety members.

You are the elected safety member of the board.  You have served as a trustee and fiduciary for three years.  You are also employed by the County of San Mateo as a senior probation officer and for the past eight years, you have served as the president of the Probation and Detention Association (“PDA”), which provides representation to probation officers in collective bargaining matters.  

Approximately seven years ago, the PDA became affiliated with Teamsters Union Local 856, AFL-CIO (“Local 856”) for purposes of representing PDA in matters relating to employee wages and hours and other terms and conditions of employment.  Two years ago, members of PDA voted to become full members of Local 856.  PDA maintained a unique degree of independence by retaining its own board and treasury within the structure of Local 856.  You are not an officer of Local 856 and as president of PDA, you receive no compensation or salary from Local 856.

In October 1997, the California Supreme Court issued an opinion in Ventura County Deputy Sheriff’s Association v. Board of Retirement of Ventura County (1997) 16 Cal.4th 483 and held that certain payments over and above base salary paid by Ventura County were “compensation earnable” and thus part of a retiring employee’s “final compensation” for purposes of calculating the amount of the retiring employee’s pension.  The effect of this decision was to increase pensions paid by Ventura County.  

In early April 1998, Local 856 and four individuals brought suit against the retirement board and the County of San Mateo seeking a writ of mandate to require the board and the county to recalculate the pension benefits to include terminal pay (which consists of the cash value of certain accrued and unused benefits), to increase each retired employee’s pension according to the recalculation, to apply the inclusion of terminal pay and bilingual pay in final compensation retroactively, to pay each retired employee a lump sum based on these retroactive benefits, and to make such contributions to the retirement fund as is necessary to fund such benefits.  

The lawsuit alleges that Local 856 is representing PDA and the law enforcement unit in the litigation, and includes, as an exhibit, the current Memorandum of Understanding between the county and PDA concerning the wages, hours and other terms and conditions of employment.  You signed the MOU in your capacity as the president of PDA.

After the Ventura decision and prior to the filing of the lawsuit, the retirement board had adopted certain changes to the calculation of “final compensation” to incorporate certain benefits  not previously included.  In the future, the board will meet in closed sessions to discuss the pending lawsuit brought by Local 856, and will likely meet in open sessions to consider whether additional benefits should be incorporated in the calculation of “final compensation,” and whether or not any changes in the calculation should be applied retroactively.

ANALYSIS
Conflict of Interest Law, Generally
Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.

Economic Interests
Section 87103 provides that an official has a financial interest in a decision, within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or on, among other enumerated interests, the following economic interests: 1) any source of income of $250 or more within 12 months prior to a decision, or 2) any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(c) and (d).)

The term “business entity” is defined as an organization or enterprise operated for profit.  (Section 82005.)  A nonprofit entity, such as the PDA, is not considered a business entity under the Act.  (Hanson Advice Letter, No. I-95-028.)  Therefore, your position as the president of the PDA does not create a disqualifying economic interest for you under section 87103(d).

The term “income” refers to any payment received unless an exception applies and includes any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, loan,  reimbursement for expenses, or per diem.  (Section 82030.)  The facts of your letter specifically state that you do not receive compensation or salary as president of the PDA.  Based on your facts, PDA is not a disqualifying economic interest to you.  (Section 87103(c).)  In addition, you have not provided any facts indicating that any of the members of PDA are sources of income to you.  As such, the members of PDA are also not a disqualifying economic interest to you.  (Section 87103(c).)

As a probation officer, you receive compensation from the County of San Mateo.  Section 82030(b)(2) exempts from the definition of “income” any salary or per diem received from a local governmental agency.  Thus, the compensation you receive from the county is not a disqualifying economic interest to you.  (Section 87103(c).)  In a formal opinion, the Commission concluded that public sector retirement benefits are also exempt from the definition of income under section 82030(b)(2).  (In re Moore (1976) 3 FPPC Ops. 33.)  We applied the Moore opinion in the Meade Advice Letter, No. A-97-546 and advised that public sector retirement benefits did not create a disqualifying economic interest for members of a county retirement board.  Therefore, your interest in present and future retirement benefits from the county is not a disqualifying economic interest to you.  (Section 87103(c).)

Pursuant to the first part of section 87103 (otherwise known as the “personal effects test”), an official also has a financial interest in a decision if it is reasonably foreseeable that the decision will result in the official’s personal expenses, income, assets or liabilities increasing or decreasing by at least $250 in a 12-month period.  (Regulation 18702.1(a)(4).)  Regarding the personal effects test, regulation 18702.1(c) provides that an official does not have to disqualify himself or herself from a decision if the decision affects only the salary, per diem, or reimbursement for expenses the official receives from a local government agency.  The facts presented in your letter indicate that the decisions implementing the Ventura decision will only affect your government salary, which includes public sector retirement benefits, and will not result in any other personal financial effect.  As such, you do not have a disqualifying economic interest under the personal effects test.  (Meade Advice Letter, supra.)

Accordingly, the Act does not prohibit you from participating in open session retirement board decisions concerning the application of the Ventura decision since it does not appear that you have any economic interests that will be affected by such decisions.

Closed Sessions Concerning Pending Litigation

You have also asked whether you may participate in closed session decisions concerning the lawsuit filed by Local 856 on behalf of PDA.  We have interpreted the case of Hamilton v. Town of Los Gatos to preclude an official who is disqualified from participating in a particular decision to attend the closed session in which the decision is being made.  (Haile Advice Letter, No. A-90-499b.)  In addition, the disqualified official may not obtain a tape of the closed session or any confidential documents prepared for the closed session.  Regarding litigation decisions, we have advised that an official may not participate in such decisions if the course or outcome of the litigation will have a reasonably foreseeable and material financial effect on the official or on any economic interests of the official.
  (Hatfield Advice Letter, No. A-96-130.)

Litigation decisions made by the retirement board may result in Local 856 incurring additional litigation expenses during the course of the litigation.  However, you explicitly state that Local 856 is not a source of income to you.  Based on your facts, the involvement of Local 856 in the lawsuit does not create a disqualifying economic interest for you.  

The outcome of the litigation may have the effect of compelling the retirement board to include certain benefits in the calculation of “final compensation” for the purpose of calculating pension benefits and to require that these benefits be provided retroactively.  However, there is no indication that retired employees who will benefit from such an outcome are economic interests to you and, as noted above, your interest in public sector retirement benefits also does not create a disqualifying economic interest for you.

Accordingly, the Act does not prohibit you from participating in closed session decisions concerning the pending litigation since it does not appear that you have any economic interests that will be affected by such decisions.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Examples of litigation decisions that may have a reasonably foreseeable and material financial effect on an official include litigation strategy, settlement of legal claims, payment of attorney’s fees, and other substantive decisions.  (Hatfield Advice Letter, supra.)  A purely procedural decision, such as stipulating to a date for hearing, would probably not have a reasonably foreseeable and material financial effect on an official.  (Aleshire Advice Letter, No. A-95-352.)


�  You would also like to know whether the case Carsten v. Psychology Examining Commission (1980) 27 Cal.3d 793, 800 precludes your participation in the closed session decisions.  The Commission’s jurisdiction is limited to the Political Reform Act.   (Section 83111.)  As such, we are unable to advise you concerning other areas of the law that may apply to your circumstances.





