                                                                    July 16, 1998

Phil Lum

Councilmember

Town of Colma

1198 El Camino Real

Colma, California  94014

 Re:  Your Request for Advice

         Our File No. A-98-147
Dear Mr. Lum:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  The Commission does not provide advice regarding past conduct.  Therefore, we cannot comment on your participation in the governmental decision to allow adult residents to participate in the Town of Colma’s summer programs.
  Also, the Commission does not act as the finder of fact when providing advice.  (Regulation 18329.)  Finally, please be aware that the Commission only provides advice regarding the Act.

QUESTION
May you accept a payment of more than $700 from the Town of Colma, if it is used to subsidize a trip to Graceland and the same subsidy was offered to all residents of the Town of Colma without regard to official status?

CONCLUSION
Yes.  Your trip to Graceland, subsidized by the Town of Colma, will not result in a gift since the trip is available to all residents of the town without regard to official status, and this fact has received adequate publicity. 
FACTS
You are a member of the city council of the Town of Colma, which has 500 residents.  Recently, the city council adopted a resolution that allows residents of Colma to partake in summer trips that are subsidized by the Town of Colma.  Formerly, this type of program was only available for children.  Now there are “adult” trips and trips for children.  The city manager, not the city council, was responsible for planning the details of the trips, including the dates and destinations, and planning the method of selection for determining who goes on the trips.

There are six adult trips being offered this year.  There are a limited number of slots available for each adult trip.  Approximately, between 10 and 40 persons can go on each adult trip.  One of the adult trips is to Graceland, which is planned for later this year.  There are thirteen slots for the Graceland trip.  

Slots for all the trips are filled on a “first come, first served” basis.  The out-of-pocket cost to any resident taking advantage of the Graceland trip is $300.  However, the total cost is over $1,000 per traveler and the difference will be paid by the town.  

    Sign-ups began on a Saturday at a central location.  Sign-ups could occur later, if still available.  The Saturday sign-up date, location, as well as the method for selection and all other pertinent information, were published in a newsletter that was mailed to every resident in the city.  You did not sign-up for a trip until your residents had ample time to sign up for a trip.  However, you could have signed up at any time like any other resident.  Most of the trips have been filled and according to Mayor Frosanna Vallerga everyone got to go on what they wanted except that one trip proved to be extremely popular and not everybody that wanted to go could go. 

The Town of Colma puts on other subsidized events, like a summer barbecue and a Chirstmas party, which are open to all residents.  Notice is provided to all residents for these events in the town’s newsletter.

ANALYSIS
The Act was adopted by the people of the State of California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act is to insure that public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who support them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 

Participating in a summer trip does not constitute the making, participating in the  making, or otherwise using your official position to influence a governmental decision.  

(Regulations 18700 and 18700.1.)  Therefore, Section 87100 does not affect your ability to participate in the summer trip. 

However, your question does implicate the gift rules of the Act.  As an elected official, you may not accept more than $290 in gifts from a single source during a 12 month period.  (Section 89503 and Regulation 18940.2.)  In addition, you must report on your statement of economic interests the receipt of $50 or more received from a single source.  (Section 87207.)

The term gift is defined, in pertinent part, as:

   “[A]ny payment that confers a personal benefit on the recipient, to the extent that consideration of equal of greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.”  

Thus, the amount of the subsidy paid by the town is a gift unless the discount is made in the regular course of business to members of the public without regard to official status.  

In In re Russel (1975) 1 FPPC Ops. 191 (copy enclosed), the Commission interpreted identical language in the Act’s definition of income in connection with a discount by the Holiday Inn to all state employees.  The Commission stated:

  “However, many discounts are offered to all members of the public and do not create any potential for improper influence.  Requiring the disclosure of all discounts would impose burdensome reporting requirements without serving a legitimate public purpose.  Consequently, the statutory definition of ‘income’ excludes discounts which are made available to members of the public without regard to their official status.

***

  A discount that is available to all employees of the State of California, without regard to what office or position they hold in state government, is a discount made available ‘without regard to official status.’


***

  The statutory language does not require that the discount be made to ‘all’ members of the public, but implies that the discount will be offered on a uniform basis to a diverse group.  This group is a large and heterogeneous assortment of individuals which includes more than 130,000 persons.

***

   [However, if] forms of special notice are given only to high ranking officials, the discount is not offered on a uniform basis to all state employees and thus is not made available ‘without regard to official status.’” 

The Russel opinion (copy enclosed) was applied in the Cornelius Advice Letter, No. I-92-260, to a group substantially smaller than the group in the Russel opinion.  In the Cornelius letter, the Cupertino Chamber of Commerce gave discount cards to all city employees, including elected officials.  Commission staff concluded that this discount was made available to the public without regard to official status, and that it was not a gift pursuant to the Act.  

In the instant case, every resident of the Town of Colma is entitled to receive the subsidy.  Non-residents are not entitled to receive the subsidy.  The group eligible for the discount (all the adult residents of a town) is a heterogeneous group large enough to fall within the Russel opinion. Though the aggregate number of people is much smaller than the group discussed in the Russel opinion, it is comparable to the group discussed in the Cornelius letter.  Moreover, the residency requirement is an appropriate limitation given that the town’s funds are being used.  Cities and towns across the state provide its residents with services and benefits not available to non-residents.  This practice should not be limited by the Act’s gift limitation or subject to reporting unless public officials are able to unfairly take advantage of these type of programs.   

Thus, the only questions left are whether the availability of the subsidy was properly publicized and whether the selection method did not unfairly benefit public officials.  The Town of Colma regularly sends a newsletter to all of its residents.  A newsletter alerting each resident of the date and location of the sign-up day for the adult programs was sent the week before the sign-up date.  We conclude that the trips were properly publicized.  Also, since sign-ups were on a “first come, first served basis,” equal opportunity to participate in the summer programs was given to all residents.  Therefore, no gift results to you as a result of your summer trip to Graceland.  Similarly, any other event, like a barbecue or Christmas party, which is properly noticed would not result in a gift to you or any other public official.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  I have included a guide to the conflict-of-interest provisions of the Act for your information. 





