                                                                    June 29, 1998

Scott C. Smith

Best Best & Krieger LLP

402 West Broadway, 13th Floor

San Diego, California  92101-3542

 Re:  Your Request for Advice

         Our File No. A-98-151
Dear Mr. Smith:

This letter is in response to your request for advice on behalf of Santee City Councilmember Jim Bartell regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  

Please note that the Commission does not act as finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct and that all of the material facts have been provided.

QUESTIONS
1.  Does Councilmember Bartell have a financial interest in city council decisions to approve the Fanita Ranch Specific Plan and other related applications?

2.  If so, may the councilmember participate in such decisions under the “public generally” exception?

CONCLUSIONS
1.  Councilmember Bartell may not participate in decisions relating to a project within 300 feet from his personal residence unless the exception provided in regulation 18702.3(a)(1) applies.

2.  If the councilmember determines that it is reasonably foreseeable that the decision will have a material financial effect on his personal residence, the public generally exception may apply as discussed below.

FACTS
Jim Bartell is a member of the Santee City Council and the owner and occupant of a single-family home.  The city council will be considering the development of a master planned community (“MPC”), called Fanita Ranch.  The development will require the city’s approval of a general plan amendment, a specific plan, a subdivision map, and other related actions, together with associated environmental review under the California Environmental Quality Act (“CEQA”).

The Fanita Ranch Specific Plan covers 2,589 undeveloped acres in the northern portion of the City of Santee.  The applicant, Westbrook Fanita Ranch, LP, proposes the development of approximately 3,000 residential units with a hotel and golf course on the site.  Councilmember Bartell’s residential property is within 300 feet of the project boundary.  The application proposes no development on the property behind the councilmember’s home.  Rather, it designates that area as open space.  A large natural topographical difference of approximately 100 feet between Councilmember Bartell’s property and the edge of the proposed development means that the two properties do not directly interface.

An environmental impact report (“EIR”) was conducted to assess the environmental effects of the new development.  The EIR included a fiscal analysis addressing the financial ramifications the project would bring to neighborhoods in the project vicinity.  The fiscal analysis concluded that, although the project would create a diminution in the value of some homes in the city due primarily to an increase in traffic, this impact would be offset in varying degrees by the enhanced image created by the quality of the Fanita Ranch project.  The fiscal analysis estimated that the negative effect of traffic would slightly outweigh the impact of positive image, which would result in a net residential value loss of approximately $1,000 to $3,000 per unit “for homes located on heavily impacted streets.”  The fiscal analysis did not specify which streets it considered “heavily impacted”, but the city’s Community Development Director noted that, due to topography and habitat preservation considerations, the impacts would not radiate outward from the project in concentric circles.  Rather, they would follow contours along the project’s major transportation corridors.

The city employed a real estate appraiser to determine whether Councilmember Bartell’s residential property would be materially affected by the new development.  You have included a copy of the appraisal with your request for advice.  The appraiser studied the impact of two MPCs of similar size and magnitude.  The appraisal began with the assumption that, pursuant to the general appraisal principle of “progression,” the MPC would have a greater positive effect on 

properties closer to the newly developed MPC than those farther away.  Contrary to this notion, however, the appraiser discovered that homes closer to the subject MPCs actually performed worse in the resale market than homes farther away.

The appraiser also evaluated several other factors to determine whether changes in property values in the vicinity of an MPC correlated to the development of the MPC.  He concluded that, notwithstanding the location of busy streets, increased traffic from the MPC did not correlate to decreases in the value of homes near the MPC.  He also determined that the proximity of homes to an MPC had a relatively weak correlation in and of itself to changes in values.  Finally, the appraiser found that the most reliable predictor of change in the sales price of a given home was the prior sales price.  In other words, any appreciable difference in property values in neighborhoods near MPCs was most likely attributable to general market conditions relating to the size and original price of the home and not to the construction of the MPCs.  

The appraiser concluded that it did not appear that either a positive or negative outcome on the councilmember’s property was reasonably foreseeable.  The appraiser also analyzed whether the effect of the new development would also affect the public generally and found that it was not reasonably foreseeable that there would be a positive or negative impact on the councilmember’s property that would be different from any impact that would affect more than 10 percent of Santee’s households.
ANALYSIS
Conflict of Interest Law, Generally

Pursuant to section 87100, public officials may not make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the official has a financial interest.  As a city councilmember, Councilmember Bartell is a public official.  (Section 82048.)

Economic Interests

An official has a “financial interest” in a decision, within the meaning of section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on, among other enumerated economic interests, any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)

Councilmember Bartell has an interest in residential property near Fanita Ranch that is presumably worth $1,000 or more.  As such, he may not make, participate in making, or use his official position to influence any decision regarding the development of Fanita Ranch if it is reasonably foreseeable that the decision will have a material financial effect on his residential 

property.

Foreseeability

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is 

considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  In general, we have advised that new development in a given area will have a reasonably foreseeable economic effect on surrounding property owners.  (Dixon Advice Letter, No. A-95-272.)

Materiality
Once an effect is determined to be reasonably foreseeable, the official must then determine whether the effect is material.  The Commission has promulgated a series of regulations containing guidelines for determining whether the foreseeable effect of a decision is material.  These regulations apply different standards depending on whether the decision will directly or indirectly affect the official’s economic interest.  

Your facts do not indicate that Councilmember Bartell’s residential property will be directly involved in the decisions concerning the development of Fanita Ranch.  (Regulation 18702.1(a)(3).)  However, such decisions may have an indirect effect on the councilmember’s property.  For real property interests indirectly involved in governmental decisions, the appropriate standard to determine materiality is contained in Regulation 18702.3, which provides, in pertinent part:

  “(a) The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:

     (1) The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no foreseeable financial effect upon the official’s real property interest.”  (Regulation 18702.3(a)(1).)

Under the plain language of this regulation, it is clear that any decision regarding Fanita Ranch will be deemed to have a material financial effect on Councilmember Bartell’s residential property, unless the decision will have no financial effect upon the official’s real property interest.  This is a “one penny” rule:  if there is any financial effect whatsoever, Mr. Bartell has a conflict of interest.  (Ennis Advice Letter, No. A-97-270.)

Commission regulations do not provide express guidance on how to apply the exception to the presumptive material effect contemplated by the final clause of subdivision (a)(1).  In the past, we have suggested an approach that takes into consideration the factors described in regulation 18702.3(d).  (Hentschke Advice Letter, No. A-97-058.)  Subdivision (d) provides as follows:

  “(d) For a decision which is covered by subdivision (a)(3) or (b)(1) or (c), factors which shall be considered in determining whether the decision will have the effects set forth in subdivision (a)(3)(A) or (B) include, but are not limited to:

     (1) The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;

     (2) Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

     (3) In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”   

The factors nonexclusively enumerated in subdivision (d), for determination of the effects set forth in subdivision (a)(3)(A) or (B), may sensibly be adopted to evaluate whether there will be no financial effect on property governed by subdivision (a)(1) as well.  Evidence that there will be no financial effect can take the form of an independent appraisal.  (Johnson Advice Letter, No. A-96-025).  Thus an independent appraisal taking into account the factors listed in subdivision (d), and omitting no other pertinent factor, is appropriate evidence on which to rely when invoking the exception of subdivision (a)(1).

The appraiser evaluated several factors to determine whether changes in property values in the vicinity of an MPC correlated to the development of the MPC.  He concluded that, notwithstanding the location of busy streets, increased traffic from the MPC did not correlate to decreases in values of homes near the MPC.  He also determined that the proximity of homes to an MPC had a relatively weak correlation in and of itself to changes in values.  Finally, the appraiser found that the most reliable predictor of change in the sales price of a given home was the prior sales price.  It appears that the appraisal considered the relevant factors listed in regulation 18702.3(d).  On its face, therefore, the appraisal seems to be a sufficient basis for claiming the exception of  “no financial effect” provided by subdivision (a)(1) for properties within 300 feet of the project property.

The actual sufficiency of any appraisal is, of course, a question of fact that the Commission cannot decide.  (In re Oglesby, supra.)  The councilmember must bear in mind that his choice to participate in a governmental decision based on the evidence of an appraisal immunizes him under the Act only to the extent that reliance on the appraisal is reasonable at the time of the decision.   Accordingly, if the appraisal is objectively accurate in its conclusion that no financial effect on the councilmember’s property will occur, Councilmember Bartell may invoke the narrow exception stated in regulation 18702.3(a)(1), and participate in the decisionmaking about which you have inquired.

Public Generally Exception
You would also like to know whether the “public generally” exception applies to your facts.  Under the “public generally” exception, if an official has a financial interest in a decision, the official may still participate in the decision if the effect on the official’s interest is not distinguishable from the effect on the public generally.  (Section 87103.)  Regulation 18703 provides that the “public generally” exception applies where both subdivisions (1) and (2) apply:

  “(1) Significant Segment: The governmental decision will affect a ‘significant segment’ of the public generally as set forth below:

        (A) For decisions that affect the official’s economic interests 

(excluding interests in a business entity which are analyzed under subdivision (B)):

            (i) Ten percent or more of the population in the jurisdiction of the official’s agency or the district the official represents, or

            (ii) Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official’s agency or the district the official represents, or


* * *

        (C) For decisions that affect any of the official’s economic interests, the decision will affect 5,000 individuals who are residents of the jurisdiction.


* * *

    (2) Substantially the Same Manner: The governmental decision will affect the official’s economic interest in substantially the same manner as it will affect the significant segment identified in subdivision (a)(1) of this regulation.”  (Regulation 18703(a).)

Thus, the public generally exception will apply if the decision will affect a significant segment of the public generally in substantially the same manner as it would affect Councilmember Bartell.

As to the councilmember’s interest in his personal residence, a significant segment of the public may include: 1) 10 percent or more of the population of Santee; 2) 10 percent or more of all property owners, home owners, or households in Santee; or 3) 5,000 individuals who are city residents.  (Regulation 18703(a)(1)(A) and (C).)  We conclude that the councilmember meets one or more of these criteria.

However, a significant segment of the city, as described above, must also be affected in substantially the same manner as Councilmember Bartell.  For governmental decisions involving real property, we assume that residences approximately the same distance from the project area as the official’s residence will be affected in a substantially similar manner.  (Gillig Advice Letter, No. A-96-150.)  For example, in the Blakely Advice Letter, No. A-95-202, we advised that where an official’s residential property was within 300 feet of a project site, the public generally exception applied only if a significant segment of the public owned residential property within 300 feet from the project.

Accordingly, the public generally exception will apply to Councilmember Bartell if 10 percent of the city’s population; 10 percent of all property owners, home owners, or households in the city; or 5,000 individuals who are city residents, own residential property within 300 feet of Fanita Ranch.  (Jenkins Advice Letter, No. A-98-075, copy enclosed.)  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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Enclosure

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





