                                                                    July 1, 1998

Michael C. Anderson, Esq.

Contracts Administration

SAGEM MORPHO, Inc.

1145 Broadway Plaza

Tacoma, Washington 98402

 Re:  Your Request for Advice

         Our File No. A-98-159
Dear Mr. Anderson:

This letter is in response to your request for advice on behalf of SAGEM MORPHO, Inc.  (“MORPHO”) and Tom Ruggles regarding the post-governmental employment provisions of the Political Reform Act (the “Act”).

Please keep in mind that nothing in this letter should be construed to evaluate any conduct that has already taken place.
  In addition, the Commission does not act as finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct and that all of the material facts have been provided.

QUESTION
May MORPHO proceed with its submission of a response to the California Health and Welfare Data Center’s (“HWDC”) Request for Proposal (“RFP”) 8001, dated June 1, 1998, for a Statewide Fingerprint Imaging System (“SFIS”) for welfare programs in the State of California, despite its engagement of a consultant who previously worked for HWDC on an earlier RFP, if the consultant is screened from involvement with MORPHO’s response to the current RFP with “ethical wall” procedures?

CONCLUSION
As explained below, we are not able to advise you regarding the future activities of MORPHO.  However, we can provide advice regarding Mr. Ruggles’ duties under the Act.  The lifetime ban on “switching sides” in sections 87401 and 87402 prohibits Mr. Ruggles from representing or assisting MORPHO in the RFP 8001 proceeding.  This prohibition extends only to the RFP process, and would not prohibit Mr. Ruggles from participating later in the performance of the contract if the contract is awarded to MORPHO.

The one-year ban in section 87406 prohibits Mr. Ruggles from being paid to communicate or appear before HWDC for one year for the purpose of influencing any legislative or administrative action or the issuance, amendment, awarding or revocation of a contract.

FACTS
MORPHO is a vendor of automated fingerprint identification systems.  MORPHO previously participated in the first SFIS procurement RFP, RFP 6001, and was selected for the award of the resultant contract thereunder.  The selection for award was subsequently protested by an unsuccessful bidder, and administrative proceedings and litigation ensued, forestalling contracting.  Prior to the final determination of the claims raised in the protest, the Governor issued Executive Order W-172-98, dated March 10, 1998.  Pursuant to the order, RFP 6001 was  canceled, and MORPHO was thereafter notified that HWDC would rebid the SFIS procurement.

The executive order was issued after the federal court decided Monterey Mechanical Co. v. Wilson (9th Cir. 1997) 125 F.3d 702, which held that certain provisions of the Public Contracts Code were unconstitutional.  The Public Contracts Code, beginning with section 10115, required RFPs to contain minority and women business enterprise participation goals and related good faith effort requirements.  The Governor’s order directed all state agency solicitations for contracts not yet awarded by the date of the order to exclude such requirements.


Mr. Ruggles is an independent consultant in the field of biometrics.  Prior to becoming an independent consultant, Mr. Ruggles worked for MORPHO between 1986 and 1990 as a Senior Vice-President.  Between November 1995 and January 1998, Mr. Ruggles worked as a consultant to HWDC on the RFP 6001 proceeding.  Although he did not have an official title, he was essentially the manager for the SFIS project.  His tasks included the development of the technical requirements of the RFP 6001.  Once the RFP was issued, Mr. Ruggles interfaced with vendors to answer technical questions about the RFP; reviewed proposals to ensure that they were technically competent and met the mandatory technical requirements of the RFP; and assisted in writing updates (addenda) to the RFP where required.  

The RFP proposals were evaluated in a five-step method: 1) the bidder had to qualify to submit a bid by scoring above a certain threshold on a Bidder Qualification Response (“BQR”)—the BQR operated to “weed out” those potential bidders who did not have sufficient prior experience in SFIS-like database systems; 2) all bidders had to submit technically compliant bids—this was a “pass/fail” test of each mandatory technical requirement and the bidder had to agree to meet all technical requirements in order to get a “pass”; 3) all bidders who passed the mandatory technical and administrative requirements were allowed to make a presentation before an evaluation board consisting of senior-level state officials—the board scored all presenters on a scale of 0-100; 4) all qualified bidders (i.e., those making it past the second step) had their cost proposal opened and evaluated—costs were scored on a scale of 0-100; and 5) the oral board score and cost score for each bidder was added together and the bidder with the highest combined score won the bid.

Mr. Ruggles’ involvement with the five-step process was to ensure that the bidder passed the threshold score in the BQR and to determine if the bidder agreed to the mandatory requirements of the technical and administrative portions of the RFP.  He was not involved with steps 3, 4 or 5, listed above.  In the BQR, the bidders themselves assigned a BQR score.  It was Mr. Ruggles’ job to validate that the BQR score stated in the response was correct.

Mr. Ruggles is the twin brother of Tim Nitzsche-Ruggles, who is a Senior Vice-President at MORPHO.  The fraternal relationship between Mr. Ruggles and Mr. Nitzsche-Ruggles was previously brought to the attention of HWDC shortly after the issuance of the RFP 6001 for its comment on whether any conflict-of-interest was created thereby.  In a letter dated September 11, 1996, the HWDC responded:  “After review of the applicable statutory provisions and related case law, we have determined no conflict of interest problem exists.” Notwithstanding the letter, the brothers’ fraternal relationship was thereafter raised as one of the issues in the protest action on the RFP 6001.

Mr. Ruggles’ last term of service to HWDC was originally intended to be from August 27, 1996 through June 30, 1998, but HWDC terminated his services effective January 31, 1998, due to the intervening protest obviating the need for his services, unless and until that dispute was resolved.  At the end of March 1998, which was the time MORPHO first approached Mr. Ruggles about again rendering his services to MORPHO, MORPHO made specific inquiry with Mr. Ruggles about his ability to provide services to MORPHO without restriction.  MORPHO also specifically inquired as to his availability to work on HWDC’s anticipated RFP 8001.

Mr. Ruggles assured MORPHO that he had discussed his post HWDC-status with the agency’s representatives prior to his departure, including the fact that he would most likely find customers for his services among entities who would be bidders on HWDC’s RFP 8001.  Mr. Ruggles told MORPHO that the discussions he had held with HWDC’s representatives led him to understand that he could work for MORPHO without restriction, including working on the upcoming RFP.  Mr. Ruggles started providing services to MORPHO at the beginning of April 1998.

In anticipation of the approaching rebid of the SFIS RFP, MORPHO sent a letter to the Director of HWDC on May 19, 1998.  This letter requested confirmation that MORPHO’s engagement of Mr. Ruggles as a consultant on MORPHO’s upcoming proposals, specifically including the RFP 8001, would not jeopardize MORPHO’s opportunity to present its bid to HWDC.   In the meantime, MORPHO received the RFP 8001 on June 5, 1998.  On June 8, 1998, Mr. Ruggles attended one brief meeting at MORPHO’s Tacoma offices held for the purpose of scheduling MORPHO’s activities to meet with the RFP requirements, and for issuing task assignments.

On June 16, 1998, MORPHO received a reply letter from HWDC, which enclosed the opinion of the agency’s staff legal counsel regarding MORPHO’s inquiry.  In essence, the HWDC opinion stated that Mr. Ruggles could not legitimately participate in the RFP 8001 SFIS procurement, other than on the state’s behalf.
  On June 18, 1998, MORPHO received a letter opinion from the Department of General Services concerning MORPHO’s inquiry.  This opinion also stated that “the employment of Tom Ruggles by MORPHO to work on the SFIS procurement ... would sufficiently jeopardize the integrity of the SFIS procurement, which could result in MORPHO being disqualified from participating in the procurement.”

Following the receipt of the opinions of the state’s counsel, MORPHO has established a screening procedure (“ethical wall”) to ensure the disassociation of both Tom Ruggles and Tim Nitzsche-Ruggles from any participation in the RFP 8001 proceeding.  MORPHO personnel have been alerted to this status, and both Tom Ruggles and Tim Nitzsche-Ruggles have agreed to adhere to all requirements of this screening procedure, and to excuse themselves from all future company activities which might relate to MORPHO’s proposal preparation for the RFP 8001. Apart from the preparatory action taken on June 8, 1998, Mr. Ruggles has had no other involvement with MORPHO’s proposal preparation activities, nor has he had any involvement at any time with any other parties, including any HWDC representatives, pertaining to the RFP 8001.

The schedule for the review process for the RFP 8001 requires MORPHO’s attendance at a bidder’s meeting on June 24, 1998.  The finalized proposals of all bidders are due by July 15, 1998.  Although Mr. Ruggles did not have any personal involvement in the preparation of the RFP 8001, the RFP 8001 is in essentially the same form as the RFP 6001 except for some changes in the schedule, evaluation criteria and methodology, and other technical requirements.  It is very likely that HWDC used the original RFP materials with little modification when preparing the RFP 8001.
ANALYSIS
Requesting Formal Advice
Pursuant to section 83114, any person may request written advice regarding the person’s duties under the Act.  Since it does not appear that MORPHO has any present duties under the provisions of the Act about which you are requesting advice, our advice only addresses Mr. Ruggles’ obligations under the Act.

Post-Governmental Employment Restrictions
Officials who have left state service are subject to two types of restrictions under the Act.  The first is a permanent prohibition on advising or representing any person for compensation in any judicial or other proceeding (including a contract) in which the official participated while in state service.  The second is a one‑year prohibition on making any appearance before their former agency for compensation for the purpose of influencing administrative or legislative action or specified actions involving contracts.

Lifetime Ban on “Switching Sides”
Section 87401 provides:

  “No state administrative official, after termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or

informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial or quasi-judicial or other proceeding if both of the following apply:

        (a) The State of California is a party or has a direct and substantial interest.

        (b) The proceeding is one in which the former state administrative official participated.”

Section 87402 prohibits former state administrative officials from being paid to aid, advise, counsel, consult or assist in representing any other person in any proceeding in which the official would be prohibited from appearing under section 87401.

Officials Covered
Sections 87401 and 87402 apply to former state administrative officials.  A “state administrative official” includes every member, officer, employee or consultant of a state administrative agency who engages in any judicial or quasi-judicial proceedings in other than a purely clerical, secretarial, or ministerial capacity.  (Section 87400(b).)  In the Ferber Advice Letter, No. A-98-118 (copy enclosed), we advised HWDC that its high-level contractors were “consultants” for purposes of the Act.  As a former high-level contractor, Mr. Ruggles was a “state administrative official” and is subject to the permanent ban.  (Regulation 18700(a)(2).)

Proceedings Covered
The lifetime ban only applies to “judicial, quasi-judicial or other proceedings” in which Mr. Ruggles participated as a state administrative official.  The Act expressly provides that a decision involving a contract is a “judicial, quasi-judicial or other proceeding” as that term is defined in section 87400(c).  Thus, under the permanent ban, Mr. Ruggles may not, for compensation, represent MORPHO before HWDC in any RFP proceeding in which he participated while he worked for HWDC.

During his tenure at HWDC, Mr. Ruggles developed the technical requirements for the  RFP 6001.  Once the RFP was issued, he met with vendors to ensure that the proposals met the mandatory technical requirements of the RFP.  He also assisted in writing updates (addenda) to the RFP.  Essentially, Mr. Ruggles was, for a period of time, the project manager for the SFIS project.  Mr. Ruggles’ involvement in the original RFP 6001 proceeding qualifies as “participation” as defined in section 87400(d) and is, therefore, sufficient to trigger the permanent ban.  

One issue presented by your letter is whether the current RFP 8001 proceeding is the same proceeding as the previous RFP 6001 proceeding for purposes of the Act’s post-employment law.  In the past, we have advised that the permanent ban does not prohibit a former state employee, who worked on a particular contract involving a specific party while employed with the state, from representing that same party regarding a new contract with his or her former agency.  (Glaab Advice Letter, No. A-97-341, Ortiz Advice Letter, No. A-90-185.)   Similarly, in the Pratt Advice Letter, No. A-95-386 (copy enclosed), we advised a former supervisor with the Department of Health Services that the permanent ban would not prohibit her from assisting a client in reviewing a new RFP issued by the department involving a project on which she had previously worked.  While she worked with the department, the former supervisor had been responsible for the management of a contract between the department and her client for services regarding a specific project.  The project was later expanded pursuant to additional funding authorized by the Legislature and a new RFP was issued.  The new RFP, which was issued after the former employee left the department, involved a new contract and was, therefore, a separate proceeding for purposes of the permanent ban.

On the other hand, regarding permit proceedings, we have advised as follows:

  “A new permit application, even if it involves the same tract of land, or some of the same issues, as a prior application, is ordinarily considered a new proceeding.  There may, however, be situations in which a new permit application would be considered part of the same proceeding as a prior application.  Whenever both the same specific parcel of land and the same specific issues are involved in two permit applications, we would be inclined to advise that the two applications constitute only one proceeding.  For example, if a permit application for a specific project is withdrawn because it fails to satisfy some technical requirement, and a new permit application is submitted correcting the technical defect, the two applications would be considered part of only one proceeding.”  (Galanter Advice Letter, No. A-82-079; see also Levander Advice Letter, A-92-565.)

Your facts provide that before HWDC could procure services from MORPHO under the original RFP proceeding, the Governor issued an executive order pursuant to which the existing RFP was canceled and a new RFP was issued.  The Governor’s order had directed all state agency solicitations for contracts not yet awarded by the date of the order to exclude certain technical requirements.  The new RFP is in substantially the same form as the first RFP and is for the purpose of procuring the same service.  Under these facts, applying the rationale in the Galanter letter, we conclude that RFP 6001 and RFP 8001 constitute the same proceeding.

Accordingly, Mr. Ruggles may not advise or represent MORPHO or its agents for compensation regarding RFP 8001.  Specifically, section 87401 prohibits Mr. Ruggles from being paid to make any formal or informal appearances before or any oral or written communications to HWDC on behalf of MORPHO for the purpose of influencing the RFP proceeding.  In addition, section 87402 prohibits Mr. Ruggles from being paid to aid, advise, counsel, consult or assist another person in representing MORPHO regarding the RFP.  

The Commission considers the application, drafting and awarding of a contract to be a separate proceeding from the monitoring and performance of the contract.  (Blonien Advice Letter, No. A-89-463, copy enclosed.)  Therefore, if the procurement contract is awarded to MORPHO, the permanent ban would not prohibit Mr. Ruggles from being involved in the performance of the contract.
  In addition, section 87403 contains narrow exemptions from the permanent prohibitions.  These generally allow former state officials to provide uncompensated expert witness testimony or, in specific circumstances, and with the permission of the agency or a court, to participate more actively in a proceeding that was pending during the official’s tenure with the agency.

One-Year Ban
In addition to the permanent ban, the Act prohibits specified officials, for one year after leaving state service, from being paid to communicate with or appear before their former agency for the purpose of influencing administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale of goods or property.  (Section 87406(d)(1).)

Officials Covered
Section 87406 applies to former “consultants” of state administrative agencies.  As indicated above, we previously advised HWDC that its high-level contractors were “consultants” for purposes of the Act.  (Ferber Advice Letter, supra.)  As a former high-level contractor, Mr. Ruggles was a “consultant” and is, therefore, subject to the one-year ban.  (Regulation 18700(a)(2).)

Prohibited Conduct
Under the one-year ban, Mr. Ruggles is prohibited from being paid to communicate or appear before HWDC for 12 months for the purpose of influencing any administrative or legislative action.  (Section 87406(d)(1).)  He is also prohibited from being paid to communicate or appear before HWDC for 12 months for the purpose of influencing any action involving the issuance, amendment, awarding or revocation of a permit, license, grant or contract, or the sale or purchase of goods or property.  (Section 87406(d)(1).)  The one-year prohibition began on the date Mr. Ruggles received his last payment for his services to HWDC.


We have advised that the one-year ban does not prohibit a former state official from appearing before his or her prior agency regarding agency actions that are purely ministerial.  We have also advised that when an agency issues a permit subject to clear and objective criteria as set forth in a statute, ordinance or regulation, the action is ministerial and an appearance by a former official regarding that action is not prohibited by the one-year ban.  (Miller Advice Letter, No. I-93-098.)

In addition, the one-year ban does not prohibit a former agency official from drafting proposals on a client's behalf to be submitted to the agency as long as the former employee is not identified in connection with the client's efforts to influence administrative action.  (Cook Advice Letter, No. A‑95‑321; Harrison Advice Letter, No. A‑92‑289.)  Similarly, the one-year ban does not prevent a former employee from using his or her expertise to advise clients on the procedural requirements, plans, or policies of his or her former agency as long as the employee is not identified with the employer's efforts to influence the agency.  (Perry Advice Letter, No. A-94-004.)

We have further advised that communications with an agency that are not for the purpose of influencing administrative or legislative action (or any other proceeding specified in section 87406) are not restricted by the one-year ban.  For example, an ex‑employee can attend informational meetings with the agency, or request information from the agency concerning existing laws, regulations, or policies, so long as the employee does not attempt to influence administrative or legislative action.  (Tobias Advice Letter, No. I-96-089.)

There is a statutory exception to the one-year ban.  Section 87406(d) provides that an “appearance before a state administrative agency” does not include an appearance in a court of law or before an administrative law judge.  This exception has been interpreted to apply only to hearings, preliminary hearings, settlement negotiations and other formal matters before a judge in which all parties are present and a transcript, recording or other record of the former official’s contact with his or her former agency is made.  (Weil Advice Letter, No. A-97-247.)

I have enclosed a copy of the pertinent statutory provisions about which you have requested advice.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division

SGC:JB:tls

Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Pursuant to regulation 18329, the Commission does not provide advice regarding past conduct.  (Regulation 18329(b)(8)(A).)


�  The legal opinion provided by HWDC analyzed whether Mr. Ruggles would be subject to restrictions contained in the following statutes: 1) Government Code sections 87401, 87402 and 87406; 2) Public Contracts Code sections 10410-10430; 3) Government Code section 1090; 4) Public Contracts Code section 10365.5; and 


5) State Administrative Manual section 5202.  Please note that the Commission’s jurisdiction is limited to the Act.  (Section 83111.)  Thus, we can only advise you regarding Government Code sections 87401, 87402 and 87406.


�  Section 83116.5 provides that any person who aids and abets or causes another person to violate the Act has also violated the Act.  Section 83116.5 is currently limited to persons who have filing obligations under the Act or who are compensated for services involving the planning, organizing, or directing of activity regulated by the Act.  The limitation in section 83116.5 was repealed by Proposition 208.  The provisions of Proposition 208 are currently subject to a preliminary injunction.  (California Prolife Council Political Action Committee v. Scully (E.D. Cal. 1998) ---- F.Supp. ----, No. CIV. S-96-1965 LKK/DAD, 1998 WL 7173.)


�  We have previously advised that if a claim arising under a contract involves interpretation of contract language drafted specifically for that contract, the claim could be interpreted as relating to the application and award phase of the contract rather than the performance phase.   (Blonien Advice Letter, supra.)





