                                                                    August 4, 1998

Clark F. Ide

General Counsel

Orange County Water District

Post Office Box 8300

Fountain Valley, CA  92728-8300

 Re:  Your Request for Advice

         Our File No. A-98-164
Dear Mr. Ide:

This letter is in response to your request for advice on behalf of Don Owen, a Director of the Orange County Water District, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please keep in mind that nothing in this letter should be construed to evaluate any conduct that has already taken place.
  In addition, this letter is solely based upon the facts presented to us in your letter, and in the telephone conversation that I had with you on July 24, 1998.  The Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct, and that all of the material facts have been provided.

QUESTIONS
Is Director Don Owen prohibited from participating in the following:

1.  Decisions regarding the overall annexation policy of the Orange County Water District?

2.  Decisions involving the lawsuit by the Irvine Ranch Water District to set aside the annexation moratorium established by the Orange County Water District?

CONCLUSIONS
1. and 2.  Director Owen is prohibited from participating in any decision that will have a material financial effect on the Irvine Company.  This includes decisions regarding the overall annexation policy, and decisions involving the lawsuit by the Irvine Ranch Water District. 

FACTS
In 1996, the Irvine Ranch Water District requested that the Orange County Water District commence proceedings to annex a large part of the Irvine Ranch Water District.  As a projected consequence of the Orange County Water District annexing this area of the Irvine Ranch Water District, the property owners in the annexed area would be able to receive water from the Orange County Water District at a lower price than they were receiving water from the Irvine Ranch Water District. 

In response to the request for annexation, the Orange County Water District commenced meetings and studies to determine whether or not its existing annexation policy should be modified to permit the annexation requested by the Irvine Ranch Water District.  In the meantime, three other water districts, and one city, asked for additional land to be annexed by the Orange County Water District.

On June 10, 1998, the Orange County Water District reaffirmed a previous decision to extend its annexation moratorium until completing a master plan, which is expected to be completed in November of 1998.  On June 19, 1998, the Irvine Ranch Water District filed a lawsuit to set aside the Orange County Water District's annexation moratorium.  

About 50 percent of the property that the Irvine Ranch Water District desires to have annexed by the Orange County Water District is owned by the Irvine Company.  Director Owen is employed as a consultant, and receives income of more than $10,000 per year from the Irvine Company.

The directors of the Orange County Water District will soon be asked to make a number of decisions regarding overall annexation policy, and regarding the Irvine Ranch Water District lawsuit.  Director Owen wishes to participate in those future decisions. 

ANALYSIS
The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  As a Director of the Orange County Water District,

Mr. Owen is considered to be a public official.  (Section 82048.)

Economic Interests
Whether a public official has a financial interest in a decision is governed by Section 87103, which provides, in part, that:

  “An official has a financial interest in a decision within the meaning of Section

87100 if it is reasonably foreseeable that the decision will have a material 

financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family, or on

  (a) Any business entity in which the public official has a direct or indirect 

investment worth one thousand dollars ($1,000) or more.

***

  (c) Any source of income, other than gifts and other than loans by a commercial 

lending institution in the regular course of business on terms available to the 

public without regard to official status, aggregating two hundred fifty dollars 

($250) or more in value provided to, received by or promised to the public official 

within 12 months prior to the time when the decision is made.

  (d) Any business entity in which the public official is a director, officer, partner, 

trustee, employee, or holds any position of management.”

According to the facts presented to us, Director Owen has three economic interests which could require his disqualification from future decisions regarding annexation, and the Irvine Ranch Water District lawsuit.

Investment Interest:  Assuming that Director Owen has a direct or indirect investment worth one thousand dollars or more in his consulting business, he has a potentially disqualifying economic interest in his consulting business, pursuant to Section 87103(a).

Source of Income:  The Irvine Company has been a source of income to Director Owen of $250 or more within the preceding 12 months.  This constitutes a potentially disqualifying economic interest in the Irvine Company, under Section 87103(c).

Business Entity:  As a director, officer, partner, trustee, employee, or manager of a “business entity,” Director Owen has yet another potentially disqualifying interest in his consulting business, under Sections 82005 and  87103(d).

Due to having these economic interests, Director Owen would be required to disqualify himself from any decision that would have a reasonably foreseeable material financial effect on the Irvine Company, or on his consulting business, that is distinguishable from the effect on the public generally.
Foreseeability
The effect of a decision is reasonably foreseeable if there is a substantial likelihood that the effect will occur.  Certainty is not required.  If an effect is only a mere possibility, however, it is not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; and In re Thorner (1975) 1 FPPC Ops. 198.)

In this instance, it is reasonably foreseeable that a decision by the directors regarding the overall annexation policy, or regarding the lawsuit, will have a financial effect upon the Irvine Company.  For example, a decision to adopt a new annexation policy, that favors the annexation of Irvine Ranch Water District land, would benefit the Irvine Company, by providing a greater opportunity for Irvine Company land to receive Orange County Water District water at a less expensive price.  A decision to settle the Irvine Ranch Water District lawsuit, by agreeing to the annexation of Irvine Ranch Water District land, would similarly benefit the Irvine Company by assuring that Irvine Company land would receive Orange County Water District water at a less expensive price.  In both instances, the value of Irvine Company land holdings would be likely to increase, due to the increased availability of lower priced water to the subsequent purchasers of Irvine Company land.  Consequently, Director Owen may not participate in any of these decisions if the Irvine Company will be materially affected by them.
You have not provided us with any facts regarding the nature of Director Owen’s consulting business, so we cannot analyze whether a decision by the directors regarding the overall annexation policy, or regarding the lawsuit, will have a reasonably foreseeable material financial effect upon his consulting business.  Such an analysis should be undertaken by Mr. Owen, however, before he participates in a decision.

Materiality
For Director Owen to be disqualified from participating in a decision, not only must the decision have a reasonably foreseeable economic effect on the Irvine Company, or on Director Owen’s consulting business, that effect must also be material.  In determining whether the reasonably foreseeable effects of a decision are material, it is first necessary to determine whether the official’s economic interests are directly or indirectly involved in the decision.

Under Regulation 18702.1(b), either the Irvine Company, or Director Owen’s consulting business, would be directly involved in a decision by the Orange County Water District directors if either of these business entities, or an agent for either of these entities:

“(1)  Initiates the proceeding in which the decision will be made by filing an 

application, claim, appeal, or similar request; or

(2)  Is a named party in, or is the subject of, a proceeding concerning the decision 

before the official or the official’s agency.

(3)  A person or business entity is the subject of a proceeding if a decision involves 

the issuance, renewal, approval, denial, or revocation of any license, permit, or 

other entitlement to, or contract with, the subject person or business entity.”

If either of the business entities is not directly involved in a decision, then the business entity’s involvement is only indirect.

a.  The Irvine Company
Regarding Director Owen’s economic interest in the Irvine Company, as a source of income to him, we have previously concluded that a decision regarding annexation is one that involves the issuance, renewal, approval, denial, or revocation of an entitlement to the person or business entity that owns the property to be annexed.  This is because annexation generally involves an “entitlement for land use.”  (Elam Advice Letter, No. I-89-467;  Lamoree Advice Letter, No. A-91-231; Fallon Advice Letter, No. A-85-050.)  Our conclusion was upheld by the Court of Appeal. (City of Agoura Hills v. Local Agency Formation Commission (1988) 198 Cal.App.3d 480, 496-499.)  In this particular case, an annexation of land by the Orange County Water District, provides the owner of the annexed land with an entitlement to Orange County Water District water, under the same terms as other land owners within the District. 

As such, the Irvine Company would be considered to be the subject of an annexation decision regarding Irvine Ranch Water District land, and therefore directly involved in any such decision.  Under the provisions of Regulation 18702.1(a)(1), whenever a business entity that is a source of income to an official is directly involved in a decision, the effect of the decision is necessarily material.  That means Director Owen would be required to disqualify himself from participating in any decision regarding the annexation of Irvine Ranch Water District land, or the Irvine Ranch Water District lawsuit, where the decision would have any financial effect upon the Irvine Company, unless the decision’s effect on the Irvine Company is indistinguishable from its effect on the public generally. 

 
b.  The Consulting Business
Regarding Director Owen’s economic interest in his consulting business, as an investment, and as a business entity that he manages, it is apparent that the consulting business does not meet any of the requirements of Regulation 18702.1(b), in order to be considered directly involved in a decision regarding annexation of the Irvine Ranch Water District land, or the Irvine Ranch Water District lawsuit.  The consulting business can therefore only be indirectly involved.  

Regulation 18702.2 sets forth a series of alternative tests for determining whether the financial effect upon a business entity that is indirectly involved in a decision is a material effect. You have not provided us with sufficient facts regarding Director Owen’s consulting business for us to determine which test would apply to the business.  We have therefore enclosed a copy of Regulation 18702.2 with this letter, and advise that Mr. Owen apply the relevant test, based upon the circumstances of his business.  If the effect of a decision is determined to have a material financial effect on his consulting business, Director Owen must disqualify himself from participating in the decision, unless the decision’s effect on his business is indistinguishable from its effect on the public generally.  

Public Generally
Even though an official’s economic interest may be materially affected by a decision, the official may still participate in the decision if the effect on the official’s financial interest is not distinguishable from the effect on the public generally.  For the “public generally” exception to apply, a decision must affect the official’s interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703, copy enclosed.)  

Regulation 18703(a)(1)(B) defines the term “significant segment,” as it relates to an economic interest in a business entity, as:  “fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession.”

Accordingly, the “public generally” exception will only apply to a decision materially affecting the Irvine Company if the decision will affect fifty percent of all businesses in the Orange County Water District, or the part of the District that Director Owen represents, in substantially the same manner as the Irvine Company. 

Naturally, decisions affecting the value of property will have a greater total dollar effect on larger owners and developers of land than smaller ones.  (Moe Advice Letter, No. A-89-454.)  As the Irvine Company is such large landowner and developer, it is extremely unlikely that it would be affected in substantially the same manner as fifty percent of all other relevant businesses.  Therefore, the “public generally” exception would probably not apply. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Steven Benito Russo

       
Staff Counsel, Legal Division
Enclosures

SGC:SBR:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Pursuant to regulation 18329, the Commission does not provide advice regarding past conduct. (Regulation 18329(b)(8)(A).)





