                                                                    July 30, 1998

Thomas C. Lonergan

City Attorney

City of Fort Bragg

416 N. Franklin Street

Fort Bragg, California  95437

 Re:  Your Request for Advice

         Our File No. A-98-166
Dear Mr. Lonergan:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Councilmember Jere Melo participate in the city council’s decision whether to provide debt service for the Mendocino Coast Recreation and Park District’s regional park?

CONCLUSION
No.  Mr. Melo may not participate in the decision since it will have a reasonably foreseeable and material financial effect on his employer, Georgia-Pacific West, Inc.

FACTS
Mr. Melo is a member of the Fort Bragg City Council and a full-time forester, employed by Georgia-Pacific West, Inc., dba The Timber Company.  Mr. Melo owns $1,000 or more of stock in Georgia-Pacific West, Inc., but has less than a 10 percent interest in the corporation.  

The Mendocino Coast Recreation and Park District (“district”) is a special district organized pursuant to Sections 5780 et seq. of the Public Resources Code of the State of California.  The district, which includes the boundaries of the City of Fort Bragg, proposes to build a regional park.  The regional park would include an 18-hole golf course planned to be built on property lying outside the district and currently owned by Georgia-Pacific West, Inc.  The district has taken an option on the property.  The purchase price of the property would be $475,000. 

The district will issue revenue bonds to generate the funds necessary to purchase the land and construct the park.  To facilitate the sale of the bonds, the district is requesting that the Fort Bragg City Council and the Board of Supervisors of the County of Mendocino pledge $50,000 each per year for five years to cover debt service on the bonds.  Without the backing of both the city and the county, the bonds will not sell and the sale of the property to the district from Georgia-Pacific West, Inc. will not take place.

ANALYSIS
I.  Introduction
The Act was adopted by the people of the State of California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act is to insure that public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who support them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.

II.  Financial Interests

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally,
 on the official or a member of his or her immediate family or on any of the following economic interests:

  “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

 ***

  (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

  (d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”

You have identified Georgia-Pacific West, Inc. as a possible economic interest of         Mr. Melo.  Indeed, Mr. Melo has an economic interest in Georgia-Pacific West, Inc. since (1) he has an investment interest of $1,000 or more in Georgia-Pacific West, Inc. and, presumably, (2) Georgia-Pacific West, Inc. is a source of income to him of $250 or more in the preceding 12 months, and (3) he is an employee of Georgia-Pacific West, Inc.  (Section 87103(a), (c), and (d).)
   Therefore, Mr. Melo may not participate in the instant decision if it is reasonably foreseeable that the decision will have a material financial effect on Georgia-Pacific West, Inc.

A. Foreseeability

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Any financial effect, no matter how small, will result in the standard being met as long as there is a substantial likelihood that the effect will occur. 

Since Georgia-Pacific West, Inc. will receive income from the sale of land to the special district, we conclude that it is reasonably foreseeable that there will be a financial effect on Georgia-Pacific West, Inc.  Therefore, Mr. Melo may not participate in the decision whether to provide debt service for the special district’s recreational park if the financial effect is material.

B. 
Materiality
To determine whether the instant decision will have a material financial effect on Georgia-Pacific West, Inc., we must determine the applicable materiality standard.  The Commission has adopted a series of regulations that provide when a financial effect is material.  (Regulations 18702 et seq.)  The exact standard depends on the type of economic interest involved in the decision and whether that economic interest is directly or indirectly involved in the decision.  Since we know Georgia-Pacific West, Inc. is a source of income to Mr. Melo (and a potentially disqualifying business entity), we must determine whether Georgia-Pacific West, Inc. is directly or indirectly involved in the decision at issue.

i.  Georgia-Pacific West, Inc. is Directly Involved in the Decision
Regulation 18702.1
 provides the standard for deciding when a business entity is directly involved in a decision.  If the economic interest is not directly involved, it is indirectly involved.  In this case, Georgia-Pacific West, Inc. is directly involved in the decision since the decision involves a land purchase contract with Georgia-Pacific West, Inc.

ii.  Regulation 18702.1 Provides the Applicable Materiality Standard  

Since Georgia-Pacific West, Inc. is a source of income directly involved in the decision, Mr. Melo may not participate in the decision at hand unless there will be no financial effect on Georgia-Pacific West.  (Regulation 18702.1(a)(1).)
 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.








          




Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

Staff Counsel, Legal Division 
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  It does not appear that the public generally rule applies to your facts and, therefore, will not be discussed here.  Please see Regulation 18703.


�  Mr. Melo does not have an economic interest in the real property that may be sold to the district within the meaning of Section 87103(b) since he owns less than a 10 percent interest in Georgia-Pacific West, Inc.  (Section 82033.)


�  Specifically, subdivision (b) of Regulation 18702.1(b) provides:





  “(b)  A person or business entity is directly involved in a decision before an official’s agency when that person or entity, either personally or by an agent:


  (1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


  (2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.


  (3) A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.


�  Regulation 18702.1(a)(2) provides a different standard that applies to a business entity that is not a source of income.  However, because Mr. Melo has a conflict of interest pursuant to the fact that Georgia-Pacific West, Inc. is a source of income, it is unnecessary to reference Regulation 18702.1(a)(2). 





