                                                                    August 3, 1998

Nancy Dillon

City Clerk

City of Thousand Oaks

2100 Thousand Oaks Boulevard

Thousand Oaks, California  91362-2903

 Re:  Your Request for Advice

         Our File No. I-98-168
Dear Ms. Dillon:

This is in response to your request for Commission review of the City of Thousand Oaks’ draft campaign ordinance.  Generally, the Political Reform Act (the “Act”)
 permits local governments to impose additional requirements relating to campaign finance and disclosure, so long as those requirements do not prevent persons from complying with the provisions of the Act.  (Section 81013.)  Since your letter does not request advice with regard to a specific set of facts, we have treated your request as one for informal advice.

The Act specifically permits cities and counties to enact contribution limits applicable to elections within their jurisdictions.  With respect to the validity of local ordinances, section 85101 of the Act states:

   “(a)  Nothing in this chapter shall affect the validity of a campaign contribution limitation in effect on the operative date of this chapter which was enacted by a local governmental agency and imposes lower contribution limitations.

   (b)  Nothing in this chapter shall prohibit a local governmental agency from imposing lower campaign contribution limitations for candidates for elective office in its jurisdiction.”

We have the following comments on the draft ordinance:

1.  Definition of Candidate.  We note that the definition of “candidate” includes any member of the city council who is the subject of a recall effort.   Under the Act a recall effort is not subject to the contribution limits of Proposition 208.   However, Proposition 208 has been stayed by a U.S. Federal Court, pending appeal.  In addition, in the Angus Advice Letter, No. A-97-173, Commission staff decided that Proposition 208 of the Act does not preempt a local jurisdiction from limiting contributions in recall elections at the local level, because there would not be a conflict between the two laws.

We also note that an officeholder is not included in the definition of candidate.  This raises the question of whether the provisions of the draft ordinance apply to officeholders, or whether there is some other provision for officeholder accounts.  For example, the ordinance has a “zero out” provision in section 1-13.03(b)(3), whereby any funds remaining in the candidate’s or committee’s bank account must be disposed of, thus, indicating that the draft ordinance does not apply to officeholder accounts, if such exist, nor does it permit fund raising outside the election cycle.  This raises a question about a candidate’s ability to retire campaign debt.

Under the Act, a candidate, including an officeholder can only have one campaign bank account for a specific office.  (Section 85201.)  Regulation 18524 provides that all campaign contributions shall be deposited into the candidate’s campaign bank account established pursuant to Government Code Section 85201.  However, Proposition 208 does have a provision for officeholder accounts for expenses related to “assisting, serving, or communicating with constituents, or with carrying out the official duties of the elected officer.”  (Section 85313.)  We have enclosed a copy of Regulation 18531.5, which provides the circumstances under which officeholder accounts would not violate section 85201.

2.  Definition of a Committee.  A committee includes a person or persons who make contributions totaling one thousand one hundred dollars ($1100).  (Section 1-13.02(b) of the draft ordinance.)  This threshold does not conflict with the definition of a major donor committee found at section 82013(c) of the Act.  However, it might be problematic because the threshold is fairly low.

3.  Definition of a Contribution.  In section 1-13.02(c)(1)(vi) of the draft ordinance, a contribution includes “any loan or extension of credit in excess of 60 days.”  It is ambiguous as to whether the phrase “in excess of 60 days” qualifies both the loan and the extension of credit.  If this phrase is meant to define a contribution as a loan in excess of 60 days, then it is in conflict with section 84216 of the Act, which defines a loan as a contribution, “unless the loan is received from a commercial lending institution in the ordinary course of business, or it is clear from the surrounding circumstances that it is not made for political purposes.”  This same ambiguity and resulting potential conflict also exists in section 1-13.03(c) of the draft ordinance, which contains the language “Any loan or extension of credit for a period of more than 60 days.”

Furthermore, this definition of a contribution is in conflict with section 85307(b), which states that “extensions of credit for a period of more than 30 days, . . .  are subject to all contribution limits.”  Section 85307 is a provision of Proposition 208, and has been stayed by a U.S. Federal Court, pending appeal.

4.  Return of Contributions.  The draft ordinance provides that a contribution shall not be considered to have been received or accepted if it is not negotiated, deposited or utilized, and in addition, it is returned to the donor within 14 days of receipt.  

This provision could result in a conflict with section 84211(q) of the Act which states: 

“A contribution need not be reported nor shall it be deemed accepted if it is not cashed, negotiated, or deposited and is returned to the contributor before the closing date of the campaign statement on which the contribution would otherwise be reported.”

If a contribution is returned less than 14 days of when the contribution was received, but after the closing date of the campaign statement, then under the Act the contribution would be considered to have been accepted, and would need to be reported; but under the local ordinance it would not be considered to have been received or accepted.

5.  Limits on Contributions by Persons and Committees.  Section 1-13.03(a)(1) of the draft ordinance sets the contribution limit for Thousand Oaks City Council candidates at $250.  Pursuant to a conversation with Linda Laurence of your staff on July 22, 1998, it has been represented that the City of Thousand Oaks has approximately 112,000 residents, thus it does not appear that this section conflicts with the Act.

6.  Adjustment of Contribution Limit.  The draft ordinance provides for the contribution limit to be adjusted every odd numbered year to reflect any increase or decrease in the California Consumer Price Index.  This provision could pose a potential conflict with section 83124 of the Act, which provides for an adjustment to the contribution limitations “in January of every even-numbered year.”   Section 83124 is a provision of Proposition 208, and has been stayed by a U.S. Federal Court, pending appeal.

7.  Limitations on Loans.  Section 1-13.03(c) of the draft ordinance specifies that a “loan or an extension of credit of more than 60 days, . . . shall be subject to all applicable contribution limits.”  The ambiguity of this language and the possible conflict with the Act are addressed above in paragraph 3. 

8.  Anonymous Contributions.  This provision does not conflict with any provision of the Act.  However, we note, that the draft ordinance does not specify how the recipient of an anonymous contribution, which exceeds twenty-five dollars, may dispose of the illegal contribution.   Under the Act, any anonymous contribution of $100 or more must be paid to the Secretary of State for deposit in the General Fund.  For the anonymous contributions of $25 or more, but less than $100, language similar to that which appears in section 1-13.03(f) of the draft ordinance might be helpful to instruct candidates on what to do with the contributions.  (Cederdahl Advice Letter, I-92-467.)

9.  Local Aggregate Contribution Limit.  Section 1-13.03(g) of the draft ordinance sets a limit on the total amount that a person can contribute during one election.   On its face, there is no apparent conflict with the Act.  However, section 85309, specifies that non-individuals may not contribute more than “25 percent of the recommended voluntary expenditure limits . . . subject to cost of living adjustments” for any election.  The expenditure limits for a local jurisdiction are set by section 85400(c) of the Act, which states that a local jurisdiction may establish voluntary expenditure ceilings not to exceed one dollar per resident.  Sections 85309 and 85400 are provisions of Proposition 208, and have been stayed by a U.S. Federal Court, pending appeal.

10.  Filing Thresholds:  Statement of Organization.  Section 1-13.04(b) of the draft ordinance requires any person or group of persons that qualifies as a committee under Section   1-13.02(b), to file a statement of organization with the Secretary of State’s Office.  This imposes a duty on the Secretary of State’s Office to accept filings, where the filing obligation arises from a local ordinance.   It is not clear that a local jurisdiction can impose additional duties on the Secretary of State’s Office.  The alternative would be to require those persons who qualify as a committee pursuant to section 1-13.02(b), but not under section 82013 of the Act, to file a Statement of Organization at the local level.

11.  Additional Preelection Campaign Statement.  The draft ordinance would require candidates to file an additional preelection statement on the Tuesday immediately preceding the election.  The imposition of this requirement would not conflict with the Act.  (Remelmeyer Advice Letter, I-96-226.)  However, under the Act, the second preelection period covers activity for the period ending 17 days prior to the election.  The draft ordinance requires that the additional campaign statement shall report activity for period beginning 17 days prior to the election.  Thus, there would be an overlap, and duplicate reporting for the 17th day prior to the election.   A solution would be for the additional statement required by the draft ordinance, to report activity for the period beginning 16 days prior to the election. 

Furthermore, under the Act, late contribution reports must still be filed for contributions of $1,000 or more.  (Sections 82036 and 84203.)

If you have any questions regarding these comments, please feel free to contact me at (916) 322-5660.   Because the Fair Political Practices Commission is required to maintain up-to-date copies of all local campaign finance ordinances, we would appreciate your forwarding a copy of any ordinance which the Thousand Oaks City Council adopts.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Amy Bisson Holloway

       
Staff Counsel, Legal Division
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enclosure

�  Government Code sections 81000-91015.  All statutory references are to the Government Code unless otherwise indicated.  Commission regulations appear at 2 California Code of Regulations, sections 18000-18995.  All references to regulations are to Title 2, Division 6 of the California Code of Regulations.


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Government Code section 83114; 2 Cal. Code of Regs. section 18329(c)(3).)


�  At the moment Proposition 208 has been stayed, pending appeal.  However, if Proposition 208 is reinstated, section 85301(b) provides that for districts of 100,000 or more residents, the contribution limits shall be two hundred fifty dollars ($250), thus, there would not be a conflict between the Act and the local ordinance.





