                                                                    August 20, 1998

Helene L. Leichter

Acting City Attorney

City of Morgan Hill

17555 Peak Avenue

Morgan Hill, California  95037

 Re:  Your Request for Advice

         Our File No. I-98-173
Dear Ms. Leichter:

The following advice is in response to your July 13, 1998, letter, the schedule of proposed decisions received by facsimile in our office on July 16, 1998, and your several conversations with this office, regarding Councilmember Chang’s ability to participate in certain decisions under the provisions of the Political Reform Act (the “Act”).
   Please note that nothing in this letter should be construed to evaluate any conduct which has already taken place.  Furthermore, your requests are general in nature, and based on the information provided, we are unable to determine whether the effect of the decisions on Councilmember Chang’s economic interests will be material.  Accordingly, we are providing you with informal assistance pursuant to the provisions of Regulation 18329.
   

QUESTIONS
1.  May Councilmember Chang participate in discussions and decisions regarding an amendment to the city's redevelopment agency plan?

2.  May Councilmember Chang participate in discussions and decisions relating to the imposition of a development moratorium on a commercially zoned area in the city?

3.  May Councilmember Chang participate in general zoning decisions?

CONCLUSIONS

1.  As a real estate broker and owner of a real estate company, if it is foreseeable that the amendments to the redevelopment plan will affect her leasehold interest, then that effect will be considered to be material, and Councilmember Chang must disqualify herself.  Furthermore, Councilmember Chang may also have a disqualifying conflict, if it is determined that it is reasonably foreseeable that participation in any discussion or decision regarding the proposed amendments to the redevelopment plan will have a reasonably foreseeable material effect on her business or sources of income.

2.  If any decision relating to the imposition of a development moratorium on a commercially zoned area of the city will have a reasonably foreseeable material effect on any of her interests, then Councilmember Chang must disqualify herself. 

3.  Whether Councilmember Chang can participate in discussions and decisions relating to general zoning decisions, must be determined on a case-by-case basis, based on whether the decision will have a reasonably foreseeable material effect on any of her interests.

FACTS
The City of Morgan Hill (the "city") is approximately 7,700 acres and has a population of approximately 30,000.  Approximately 1,261 acres of the city are zoned for commercial and industrial uses.  Approximately 90 percent of the commercial and industrial land, as well as 90 percent of all businesses in the city, are located within the redevelopment agency area.  There are approximately 10,000 housing units in the city, and more than 10 percent of these units are within the agency area.

Councilmember Chang owns a real estate company, which includes a real estate brokerage, a real estate investment company, and a property management company.  Neither the real estate investment company nor the property management company hold or manage properties inside the agency area.  Approximately 95 percent of the real estate brokerage sales consist of commercial and agricultural lands outside the agency area.  In terms of Ms. Chang's income, the brokerage business accounts for approximately 11 percent of her 1997 income; the property management accounts for approximately 66 percent of her 1997 income; and the real estate investment company accounts for the remaining 22 percent.  (These percentiles are before expense deductions, which would account for 40 to 50 percent reduction.)

Within the last twelve months, the real estate company sold one piece of commercial property within the agency area.  Although Ms. Chang realized in excess of $10,000 from the sale, it represents only one percent of her total income.  The company currently has one residential property listed in the agency area.  Ms. Chang also holds a leasehold interest in her office building, which is located in the agency area.

The facts as presented do not disclose the exact nature or purpose of the amendment to the redevelopment plan.  The schedule of events provided reflect that the amendment will involve reassessing all of the property within the redevelopment agency, and will affect a number of taxing agencies.  Furthermore, the facts do not offer any details on whether any of Councilmember Chang’s interests are in the area designated for the development moratorium, thus we are unable to offer specific advice.

ANALYSIS
Financial Interests
Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:  

   “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

   (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

   (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

   (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”  (Section 87103(a) - (d).)

Councilmember Chang has a number of potentially disqualifying economic interests which must be evaluated to determine whether she must disqualify herself.

First, any person or business that has made any payment to the councilmember in the past twelve months is a source of income to the councilmember for the purposes of Section 87103.   In addition, Section 82030(a) provides that the income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirect or beneficially, a 10-percent interest or greater.   (Haile Advice Letter, 

A-90-499b.)  As sole owner of her real estate company, all sources of income of $250 or more to the business are sources of income of $250 or more to the councilmember.  (Section 87103(c).)

Further, the councilmember’s interest in her business is a separate and distinct economic interest that may also result in a conflict of interest.  (Sections 87103(a) and (d).)  Thus, regardless of the receipt of any income, if it is foreseeable that a decision will have a material financial effect on Councilmember Chang’s business, she must disqualify herself. 

The facts presented also state that Councilmember Chang has a leasehold interest in an office building located within the redevelopment agency area.  An interest in real property includes any leasehold interest, owned directly, indirectly or beneficially by the public official, if the fair market value of the interest is one thousand dollars ($1,000) or more.  (Section 82033.)
  Presumably, Councilmember Chang has a potentially disqualifying real property interest.  (Section 87103(b).)

Foreseeability 

A public official is required to disqualify herself from participating in a decision in which the official has a financial interest.  Generally, an effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 988-991; In re Thorner (1975)

1 FPPC Ops. 198.)

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made is a factual issue.

1.  Business Interests

In the past, the Commission has consistently advised that it is foreseeable that redevelopment decisions would have an effect on the real estate business, since the purpose of a redevelopment plan is to increase real estate values.  (See, e.g., Haile Advice Letter, No. A‑91‑043 [A‑90‑499b]; Armento Advice Letter, No. A‑90‑499.)  In the Armento Advice Letter we advised that “the purpose of any redevelopment plan is to promote sound development and redevelopment of blighted areas.  The anticipated result of redevelopment is an increase in property values and an improved business climate within the project area, which benefits the community as a whole.”

However, the Armento analysis may not be applicable in this instance.  Armento, involved the adoption of a redevelopment plan, and it was foreseeable that the adoption of a plan would have a financial effect on property values within the area.  In the present case, conversely, the agency is being asked to amend an existing redevelopment plan, where the primary purpose or intended result may or may not be to increase property values.  Insufficient facts have been presented to allow for an analysis regarding whether adoption of the proposed amendments will have a foreseeable financial effect on the Councilmember’s interests.  

If, for example, the amendments call for merely annexing a small portion of land, and it is not likely that this annexation will increase the value of any of the property currently in the area or the annexed property, then it may not be foreseeable that the amendments will have an effect on any of Councilmember Chang’s economic interests.  

Furthermore, in the past we have advised that where a real estate broker would renounce any business in the area where the property values would be enhanced, it would not be foreseeable that decisions affecting the area would affect the official's business.  In the Libow Advice Letter, No. I‑91‑461, we advised:

“[A]bstaining from doing business in the proposed subdivision and in the surrounding areas would include not participating in the sale of homes in the proposed subdivision and in the surrounding areas.  It would include abstaining from providing property management services for the proposed subdivision, abstaining from engaging in the resale of homes in the subdivision, or otherwise entering into business transactions related to the proposed subdivision.  It would also include abstaining from providing management services, engaging in the resale of homes, or otherwise entering into business transactions in the surrounding areas.”

This advice does not appear to be applicable to Councilmember Chang.  Under your facts, it is substantially likely that the councilmember will do business in the area in question.  The facts as stated indicate that approximately 95 percent of the councilmember’s real estate brokerage sales take place outside the agency, implying that approximately 5 percent of the sales take place within the agency.  In addition, the councilmember’s real estate brokerage sold a piece of commercial property within the past twelve months, resulting in income to her in excess of $10,000, and at present, her brokerage company has at least one listing within the agency area.  

2.  Sources of Commission Income

We are unable to determine whether it is reasonably foreseeable that those who have paid a commission income to Councilmember Chang in the past 12 months will be affected by the amendments to the redevelopment plan, the adoption of development moratorium on a commercially zoned area, or general zoning decisions.  Councilmember Chang must make this determination, by compiling a list of her sources of income, and analyze whether it is foreseeable that any one of them will be affected by any of the proposed decisions.  This analysis must be done on a case-by-case basis.

3.  Real Property Interests

Councilmember Chang has a leasehold interest in property located within the redevelopment agency.  If there are facts showing that the adoption of the proposed amendments to the redevelopment plan, the approval of the development moratorium on a commercially zoned area, or general zoning decisions will have a foreseeable financial effect on this leasehold interest, then the materiality analysis which follows must be applied. 

Materiality
Further, the foreseeable effect on the councilmember's economic interests must also be material before the Act requires disqualification.  The Commission has adopted guidelines to  determine whether the effect of a governmental decision is material.  The standards vary depending on the economic interests involved, and the specific circumstances of each decision.    (Regulation 18702 et seq.)

Regulation 18702 sets forth the guidelines for determining whether an official’s economic interest in a decision is “materially” affected as required by Section 87103.  If the official’s economic interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  If the official’s economic interest is indirectly affected by the decision or if the effect of the decision is not material under Regulation 18702.1, it must be determined if the effect is material under Regulations 18702.2 through 18702.6.

1.  Business Interests

 According to your facts, the councilmember's business will be indirectly involved in the decisions.

The Act requires an official to disqualify himself or herself from participation in governmental decisions which indirectly have a material financial effect on any economic interest.  Whether the indirect effect of a governmental decision on a business entity is material depends on the financial size of the business entity.  For example, if Councilmember Chang's real estate business was a relatively small business entity, Regulation 18702.2(g) provides the indirect effect of a decision is material where:

   “(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

   (2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

   (3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.”

Applying this test, Councilmember Chang must determine whether it is foreseeable that any of the decisions, i.e. the amendments to the redevelopment plan, the development moratorium, the general zoning decisions, will have any one of the effects enumerated in Regulation 18702.2(g), then the effect is material and she must disqualify herself.

2.  Sources of Commission Income.

Any person who has been a source of commission income of $250 or more in the twelve months preceding any decision or discussion is potentially a disqualifying financial interest to Councilmember Chang.  This would include any “promised” income within the meaning of section 87103(c).  This is so because commission income is deemed “promised” income to a real estate agent when the sale is pending (i.e., the sale is in escrow).  (Herman Advice Letter, No. I-91-556.)  If any source of income or promised income will be materially affected by any decision, then Councilmember Chang must disqualify herself from participating in such decisions.

The standard for determining materiality with regard to a business that is a source of income is set forth in Regulation 18702.2 discussed above.  The standard for determining materiality with regard to an individual who is a source of income of $250 or more to a public official in the twelve months preceding decision, and who is indirectly involved in a governmental decision is set forth in Regulation 18702.6, which states:

   “The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:

   (a) The decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

   (b)  The decision will affect the individual’s real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.”

Councilmember Chang must undertake such a determination if any source of income is indirectly affected by a decision, and it is reasonably foreseeable that the decision will have an effect on the source of income’s economic interests.  If she determines that either Regulation 18702.2 or Regulation 18702.6 applies, then she must disqualify herself.  

3.  Leasehold Interests.

The materiality standard for a leasehold interest indirectly affected by a governmental decision is set forth in Regulation 18702.4.

Under Regulation 18702.4, the effect of a decision is material as to a leasehold interest in real property if any of the following apply:

   “(a)  The decision will change the legally allowable use of the leased property, and the lessee has a right to sublease the property;

   (b)  It is reasonably foreseeable that the lessee will change the actual use of the property as a result of the decision;

   (c)  It is reasonably foreseeable that the decision will result in a change in the actual use of the property within 300 feet of the leased property, and the changed use will significantly enhance or significantly decrease the use or enjoyment of the leased property;

   (d)  The decision will increase or decrease the amount of rent for the leased property by $250 or 5 percent, whichever is greater, during any 12-month period following the decision; or

   (e)  The decision will result in a change in the termination date of the lease.”

If Councilmember Chang determines that any of the decisions would have one of the effects enumerated in Regulation 18702.4, then the decision is material, and she must disqualify herself.

The Public Generally Exception
Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.  (Section 87103.)  For the public generally exception to apply to your facts, the  decisions must affect Councilmember Chang’s financial interests in substantially the same manner as it will affect a significant segment of the public.  (Regulation 18703.)  The “public” consists of all the persons residing, owning property or doing business in the jurisdiction.  (In re Owen (1976) 2 FPPC Ops. 77.)   

It does not appear that the public generally exception will apply to Councilmember Chang’s real estate business, because of the unique effect that redevelopment has on a real estate business.  The facts are insufficient to determine whether this exception would apply to the development moratorium or to general zoning decisions.

Segmentation of Decisions
We have concluded that decisions concerning the redevelopment project will most likely have a foreseeable material financial effect on the councilmember’s economic interests (the real estate company, her clients, and her leasehold interests) and she may not participate in those decisions.  However, it is possible under the facts provided, that some of the decisions affecting the redevelopment plan would not independently affect the councilmember’s economic interests, and could be severable.

Generally, every governmental decision must be analyzed independently.  (In re Owen, supra.)  For example, where the decisions are severable, such as smaller projects within a larger project, and none of the decisions concerning the severable parts will affect the decision on the other project for which the official is disqualified, each project may be analyzed separately to determine if the official has a conflict of interest.  (Kilian Advice Letter, No. A-89-522.)

If there are decisions which are severable, and the councilmember determines that she has a conflict of interest with respect to some, but not all of the decisions, the following procedure should be followed to permit the councilmember to participate:

 (1)  The decisions for which the councilmember has a disqualifying financial interest should be segregated from the other decisions;

(2)  The decisions from which the councilmember is disqualified should be considered first, and a final decision reached by the city council without the councilmember participating in any way; and

(3)  Once a decision has been made on the projects for which the councilmember has a disqualifying financial interest, she may participate in the deliberations regarding other decisions.

The facts as presented do not provide enough information to advise you on the possibility of segmentation.  Please contact us with additional information if you believe that this analysis may be applicable to a specific decision.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Amy Bisson Holloway

       
Staff Counsel, Legal Division

SGC:ABH:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�    Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)


�  However, a leasehold interest, as used in Section 82033, does not include the interest of a tenant in a periodic tenancy of one month or less.  (Regulation 18233.) 


�  A business entity is directly involved in a decision before the city council when the source or agent of the source either initiates a proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of the proceeding.  A business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the business entity.  (Regulation 18702.1(b).)





