                                                                    August 24, 1998

J. Dennis Crabb

Rollston, Henderson, Rasmussen & Crabb

591 Tahoe Keys Boulevard, Suite D8

South Lake Tahoe, California  96150

 Re:  Your Request for Advice

         Our File No. A-98-174
Dear Mr. Crabb:

This letter is in response to your request for advice, on behalf of Councilmember Maia Schneider and Mayor Ron Florian, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please keep in mind that this letter is solely based upon the facts presented to us.  The Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided are correct, and that all of the material facts have been provided. 

QUESTIONS

1.  May Councilmember Schneider participate in decisions regarding the Planned Community 2 project?

2.  May Mayor Florian participate in decisions regarding the Planned Community 2 project?

CONCLUSIONS

1.  Councilmember Schneider is prohibited from participating in any decision regarding the Planned Community 2 project that will have a material financial effect on Placer Savings Bank.

2.   Mayor Florian is prohibited from participating in any decision regarding the Planned Community 2 project that will have a material financial effect on Safeway Stores or the Truckee Safeway.

FACTS
The Town of Truckee will soon be considering a specific plan for the proposed Boca Sierra Estates development project, commonly known as Planned Community 2.

The current draft of the specific plan proposes that the project contain both commercial and residential components.  The commercial component of the project would consist of office and retail development, including a new supermarket.  The residential component of the project would consist of multi-family residential units, and lots for the construction of single-family residences.

Councilmember Maia Schneider is a loan origination officer for Placer Savings Bank, receiving a base salary and a commission on loans funded.  Placer Savings is a closely held corporation, with $5 hundred million dollars in assets, and is not listed on any of the exchanges.  Placer Savings has 27 branches throughout the Sierras and Sierra foothills.  

Ms. Schneider owns some Placer Savings stock, through an Employee Stock Ownership Plan.

Placer Savings is not presently intending to loan any money for the Planned Community 2 project, or any portion of it.  Further, Ms. Schneider has had no contact with the specific plan applicants, or with anyone else, regarding a loan for the project.  The possibility exists, however, that at some future time, Placer Savings will place loans for the project, or portions of the project.  Such loans could be made through any of the Placer Savings offices.

You believe that Ms. Schneider may participate in the specific plan process, according to the principles set forth in the Commission opinion In re Thorner (1975) 1 FPPC Ops. 98, which states that a conflict is not reasonably foreseeable if it is only a mere possibility.  You believe that this is the case for Ms. Schneider.

Mayor Florian is the manager of the Safeway store in Truckee.  There is also a Lucky store located in the immediate vicinity of the Safeway store.  These are the only "supermarkets" within the town, although there are also some small convenience stores.  

Mayor Florian receives a base salary from Safeway Stores, plus a “store performance bonus,” if certain performance goals are met by the Truckee Safeway.  He owns Safeway Stores stock of material value, and has options to acquire more Safeway Stores stock, as part of his compensation package.

The supermarket that the draft specific plan proposes for development would be located approximately three miles from the existing Safeway and Lucky stores.  The new store would be intended, according to the project proposal, to serve the residents of the new development and those in the immediate area, who now must drive to either the Safeway or Lucky store.

Safeway Stores has not, to Mayor Florian's knowledge, been contacted by the project proponents about locating a second Safeway store within the town, and Safeway Stores has no present intention of doing so.  There are no "supermarkets" within the area outside of town, so the Safeway and Lucky stores each now effectively hold 50 percent of the market.

ANALYSIS
The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  As a councilmember, and as the mayor, 

Ms. Schneider and Mr. Florian are both considered to be public officials.  (Section 82048.)

Whether a public official has a financial interest in a decision is governed by Section 87103, which provides, in part, that:

  “A public official has a financial interest in a decision within the meaning of 

Section 87100 if it is reasonably foreseeable that the decision will have a material 

financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family, or on any of the following:

  (a)  Any business entity in which the public official has a direct or indirect 

investment worth one thousand dollars ($1,000) or more.

***

  (c)  Any source of income, other than gifts and other than loans by a commercial 

lending institution in the regular course of business on terms available to the 

public without regard to official status, aggregating two hundred fifty dollars 

($250) or more in value provided to, received by or promised to the public official 

within 12 months prior to the time when the decision is made.

  (d)  Any business entity in which the public official is a director, officer, partner, 

trustee, employee, or holds any position of management.”

As such, neither Councilmember Schneider nor Mayor Florian may participate in any governmental decision regarding the Planned Community 2 project that will have a reasonably foreseeable material financial effect upon either one of their economic interests, that is distinguishable from the effect on the public generally.  To facilitate our analysis of whether Councilmember Schneider or Mayor Florian have an economic interest that will require either one of them to be disqualified from decisions regarding the Planned Community 2 project, we will examine the interests of each of them separately.

Councilmember Schneider 

Economic Interests

According to the facts presented to us, Councilmember Schneider has four economic interests which could require her disqualification from decisions regarding the Planned Community 2 project.

1.  Investment Interest:  Assuming that Councilmember Schneider, through her stock ownership, has a direct or indirect investment worth one thousand dollars or more in Placer Savings, she has a potentially disqualifying economic interest in Placer Savings, pursuant to Section 87103(a).

2.  Source of Income (Placer Savings):  Assuming that Councilmember Schneider has received, or has been promised, $250 or more in income from Placer Savings within the preceding 12 months, she has a potentially disqualifying economic interest in Placer Savings, under Section 87103(c).

A.  Salary:  The salary that Councilmember Schneider has received from Placer Savings would certainly count toward the $250 threshold for having a potentially disqualifying economic interest in Placer Savings.
B.  Commissions:  Additionally, under the provisions of Regulation 18704.3(b), “gross payments received as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction” shall be considered “commission income.”  We have previously interpreted commission income to include commission payments made to a loan officer.  (Lingenfelter Advice Letter, No. I-91-262.)  Accordingly, any commission income that Councilmember Schneider has received from Placer Savings would also count toward the $250 threshold for having a potentially disqualifying economic interest in Placer Savings.  

3.  Source of Income (Loan Applicants):  As a recipient of commission income, Councilmember Schneider may also have a potentially disqualifying economic interest, under Section 87103(c), regarding any loan applicant whose loan has generated a commission of $250 or more for her within the preceding 12 months.
Regulation 18704.3 states that: 

  “(c)  The sources of commission income in a specific sale or similar transaction 

include for each of the following: 

***

  (6)  A retail or wholesale salesperson:

  (A)  The person, store, or other business entity which provides the salesperson 

with the product or service to sell and for which the salesperson acts as a 

representative in the transaction; and

  (B)  The person who purchases the product or service.”  

Regulation 18704.3(d) states that “the full gross value of any commission income for a specific sale or similar transaction shall be attributed to each source of income in that sale or transaction.”  Accordingly, if we assume that Councilmember Schneider received $250 or more in commission income from any of her loan customers within the preceding twelve months, those customers would also constitute a potentially disqualifying economic interest, under Section 87103(c).   
4.  Business Entity:  As an employee of a “business entity,” Councilmember Schneider has another potentially disqualifying interest in Placer Savings, under Sections 82005 and  87103(d).

Due to having the above-described economic interests in Placer Savings, Councilmember Schneider would be required to disqualify herself from participating in any decision regarding the Planned Community 2 project that would have a reasonably foreseeable material financial effect on Placer Savings, that is distinguishable from its effect on the public generally.
  

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  Only if an effect is just a mere possibility, is it not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; and In re Thorner (1975) 1 FPPC Ops. 198.)

According to the facts presented in your letter, it is reasonably foreseeable that decisions concerning the specific plan for the Planned Community 2 project will have a financial effect upon Placer Savings.  As a significant member of the banking community in the Sierras and Sierra foothills, it is likely that Placer Savings would be placing some additional loans as a result of this project.  Moreover, decisions regarding the number of new residents who will be housed within the project would certainly affect the overall population of the Truckee area, and that would affect the size of Placer Savings’ customer base.  

  Materiality

For Councilmember Schneider to be disqualified from participating in a decision, not only must the decision have a reasonably foreseeable economic effect on Placer Savings, that effect must also be material.  In determining whether the reasonably foreseeable effects of a decision are material, it is first necessary to determine whether the official’s economic interests are directly or indirectly involved in the decision.

Under Regulation 18702.1(b), Placer Savings would be directly involved in a decision by the Truckee Town Council, if Placer Savings, or its agent:

***

  “(1)  Initiates the proceeding in which the decision will be made by filing an 

application, claim, appeal, or similar request; or

  (2)  Is a named party in, or is the subject of, a proceeding concerning the decision 

before the official or the official’s agency.

  (3)  A person or business entity is the subject of a proceeding if a decision involves 

the issuance, renewal, approval, denial, or revocation of any license, permit, or 

other entitlement to, or contract with, the subject person or business entity.”

***

As Placer Savings is not presently a proponent of the Planned Community 2 project, it is apparent that Placer Savings does not meet any of the requirements of Regulation 18702.1(b), in order to be considered directly involved in a decision regarding the specific plan for the project.  Placer Savings can therefore only be indirectly involved.  

Regulation 18702.2 sets forth a series of alternative tests for determining whether the financial effect upon a business entity, that is indirectly involved in a decision, is a material effect.  The description of Placer Savings provided in your letter would indicate that the materiality test set forth in Regulation 18702.2(g) is the applicable test.  Under that test, a financial effect is not material unless:

  “(1)  The decision will result in an increase or decrease in the gross revenues for 

a fiscal year of $10,000 or more; or

  (2)  The decision will result in the business entity incurring or avoiding 

additional expenses or reducing or eliminating existing expenses for a fiscal year 

in the amount of $2,500 or more; or

  (3)  The decision will result in an increase or decrease in the value of assets or 

liabilities of $10,000 or more.”

We do not have any facts regarding the particular decisions that are to be made regarding the specific plan.  As such, we cannot analyze which decisions, if any, will have a material financial effect on Placer Savings.  Nonetheless, Councilmember Schneider should undertake such an analysis herself before participating in any decision regarding the Planned Community 2 project.  If she finds, through that analysis, that the reasonably foreseeable effect of a decision upon Placer Savings will be material, as measured by Regulation 18702.2(g), then she must disqualify herself from participating in that decision, unless the effect of the decision is indistinguishable from its effect on the public generally.

Public Generally
For the “public generally” exception to apply to a decision, the decision must affect the official’s interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)  Regulation 18703(a)(1)(B) defines the term “significant segment,” as it relates to an economic interest in a business entity, as:  “fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession.”  In this instance, that means a decision would have to affect fifty percent of all businesses in the town of Truckee (or in the district that Councilmember Schneider represents, if Truckee councilmembers are elected by district), in substantially the same manner as Placer Savings.  As Placer Savings is directly involved in the business of real estate development, however, it seems unlikely that many decisions regarding the specific plan would affect Placer Savings in substantially the same manner as half of all other businesses.

Mayor Florian
Economic Interests

According to the facts presented to us, Mayor Florian also has four economic interests that could require his disqualification from decisions regarding the Planned Community 2 project.

1.  Investment Interest:  Assuming that Mayor Florian, through his stock ownership, has a direct or indirect investment worth one thousand dollars or more in Safeway Stores, he has a potentially disqualifying economic interest in Safeway Stores, pursuant to Section 87103(a).

2.  Source of Income: Assuming that Mayor Florian has received, or has been promised, $250 or more in income from Safeway Stores within the preceding 12 months, he has a potentially disqualifying economic interest in Safeway Stores, under Section 87103(c).

A.  Salary:  The salary that Mayor Florian has received from Safeway Stores would certainly count toward the $250 threshold for having a potentially disqualifying economic interest in Safeway Stores.

B.  Bonuses:  In addition to a regular salary, Mayor Florian also receives a “store performance bonus” from Safeway Stores.  As we concluded in the Anaforian Advice Letter 

(No. I-90-312), bonuses awarded for overall performance, and not for specific sales or similar transactions, are not commissions.  Such bonuses are nonetheless to be considered a source of income from the employer.  Accordingly, any bonus that Mayor Florian has received, or has been promised, from Safeway Stores within the preceding 12 months, based upon the performance of the Truckee store, would also count toward the $250 threshold for having a potentially disqualifying economic interest in Safeway Stores.

3.  Business Entity (Safeway Stores):  As an employee of a “business entity,” Mayor Florian has another potentially disqualifying interest in Safeway Stores, under Sections 82005 and 87103(d).

4.  Business Entity (Truckee Safeway):  As the manager of a “business entity,” Mayor Florian also has a potentially disqualifying interest in the Truckee Safeway, under Sections 82005 and 87103(d).

Due to having these economic interests in Safeway Stores and the Truckee Safeway, Mayor Florian would be required to disqualify himself from participating in any decision regarding the Planned Community 2 project that would have a reasonably foreseeable material financial effect on Safeway Stores or the Truckee Safeway, that is distinguishable from its effect on the public generally.
Foreseeability
According to the facts presented in your letter, it is reasonably foreseeable that decisions concerning the specific plan for the Planned Community 2 project will have a financial effect upon Safeway Stores and the Truckee Safeway.  Decisions regarding the development of a new supermarket in Truckee would inevitably have an effect upon the Truckee Safeway’s current fifty percent market share in the Truckee area.  Decisions regarding the development of other retail establishments in Truckee, that sell products also sold by the Truckee Safeway, would also be likely to affect Safeway’s business.  Additionally, decisions regarding the number of new residents who will be housed within the project would certainly affect the overall population of the Truckee area, and that would affect the size of the Truckee Safeway’s customer base.  

  Materiality
As neither Safeway Stores, nor the Truckee Safeway, is a proponent of the Planned Community 2 project, and Safeway Stores has apparently not been contacted about opening a new store as a part of the project, Safeway Stores and the Truckee Safeway do not meet any of the requirements of Regulation 18702.1(b), in order to be considered directly involved in a decision regarding the specific plan for the project.  They can therefore only be indirectly involved.
When a business entity is only indirectly involved in a decision, the financial effect of the decision on the business entity is not material unless the effect satisfies the materiality test in Regulation 18702.2 that applies to the particular business entity involved.  
As Safeway Stores is a business entity that is listed on the New York Stock Exchange, the materiality test set forth in Regulation 18702.2(a) is the applicable test.  Under that test, a financial effect is not material unless:

  “(1)  The decision will result in an increase or decrease in the gross revenues for a 

fiscal year of $250,000 or more, except in the case of any business entity listed in 

the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, in which case the increase or decrease in gross revenues must be 

$1,000,000 or more; or

  (2)  The decision will result in the business entity incurring or avoiding 

additional expenses or reducing or eliminating existing expenses for a fiscal year 

in the amount of $100,000 or more, except in the case of any business entity listed 

in the most recently published Fortune Magazine Directory of the 1,000 largest 

U.S. corporations, in which case the increase or decrease in expenditures must 

be $250,000 or more; or

  (3)  The decision will result in an increase or decrease in the value of assets or 

liabilities of $250,000 or more, except in the case of any business entity listed in 

the most recently published Fortune Magazine Directory of the 1,000 largest U.S. 

corporations, in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.”

The materiality of the financial effect of a decision on the Truckee Safeway, as an individual store, would be measured by the materiality test set forth in Regulation 18702.2(g), which was quoted earlier in this letter regarding Councilmember Schneider’s interest in Placer Savings.

Once again, we do not have any facts regarding the particular decisions that are to be made regarding the specific plan, and therefore cannot analyze which decisions, if any, will have a material financial effect on Safeway Stores or the Truckee Safeway.  Decisions regarding the development of another supermarket in Truckee would certainly be the most likely to have a material financial effect upon Safeway Stores or the Truckee Safeway, but we lack sufficient facts to reach a conclusion about that.  There are other decisions regarding the specific plan that could also have a material financial effect on Safeway Stores or the Truckee Safeway. Mayor Florian must therefore analyze each decision individually in order to determine whether or not he may lawfully participate in the decision.  If he concludes, after such an analysis, that the reasonably foreseeable effect of a decision upon Safeway Stores or the Truckee Safeway will be material, then he must disqualify himself from participating in that decision, unless the effect of the decision is indistinguishable from its effect on the public generally.

Public Generally
Under Regulation 18703(a)(1)(B), for the effect of a decision upon either Safeway Stores or the Truckee Safeway to be indistinguishable from its effect on the public generally, the decision would have to affect fifty percent of all businesses in the town of Truckee (or in the district that elected Mayor Florian), in substantially the same manner as Safeway.  In view of the Truckee Safeway’s fifty percent share of the market for groceries in Truckee, it seems unlikely that many decisions regarding the specific plan would affect Safeway Stores or the Truckee Safeway in substantially the same manner as half of all other businesses.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.



Sincerely,

Steven G. Churchwell


General Counsel

By: Steven Benito Russo


       Staff Counsel, Legal Division

SGC:SBR:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  As discussed above, Councilmember Schneider may have a potentially disqualifying economic interest in her loan customers, as sources of income to her, but because your letter does not indicate that any of her loan customers would be affected by decisions regarding the Planned Community 2 project, we will not further analyze that economic interest in this advice letter.


�  Mayor Florian may also have a potentially disqualifying economic interest in the Truckee Safeway under Sections 87103(a) and (c).  (Regulations 18706 and 18236.)  As the Truckee Safeway has already been identified as a potentially disqualifying economic interest under Section 87103(d) however, it is not necessary to further analyze the relationship between Safeway Stores, the Truckee Safeway, and Mayor Florian, in order to determine whether Mayor Florian has a potentially disqualifying interest in the Truckee Safeway under one of these other sections. 





