                                                                    August 20, 1998

Marguerite P. Battersby

City Attorney, City of Highland

Brunick, Alvarez & Battersby

1839 Commercenter West

Post Office Box 6425

San Bernardino, California  92412

 Re:  Your Request for Advice

         Our File No. A-98-176
Dear Ms. Battersby:

This letter responds to your request for advice on behalf of Mayor Raymond B. Rucker, Jr., of the City of Highland,  about the Political Reform Act (the “Act”).
 

I.  QUESTIONS

(1)  May Mayor Rucker participate in or attempt to influence the City's decisions relative to the project proposed by the Tribe?  

(2)  If the Mayor is disqualified with regard to the decision about the project, how long is the disqualification in effect?

(3)  May Mayor Rucker participate in or attempt to influence other City decisions involving Tribal interests?

(4)  Do the same restrictions apply to Mayor Rucker's participation as a member of the San Bernardino International Airport Authority ("SBIAA") with respect to any projects or proposals which may come before that board in which the Tribe is an applicant or beneficiary of the board's action?

(5)  If the answers to questions (3) and (4), above, indicate that Mayor Rucker is disqualified, how long is the disqualification in effect?

(6)  Does any restriction on the Mayor's participation in any of the above-referenced actions also apply to his participation before the City Council or the SBIAA Board in an individual (rather than official) capacity, expressing his personal and individual beliefs about and support of Tribal applications and/or proposals?

II.  CONCLUSIONS
(1), (2)  The Mayor has a disqualifying conflict of interest, arising from his economic interest in the Tribe as a source of a gift to him, in City decisions about the Tribe’s land use development plans.  This disqualifying conflict of interest will continue for 12 months after receipt of the gift.  

(3), (4)  We are unable to advise you and the Mayor about these questions without more facts about particular government decisions which might involve the Tribe.  

(5)  If the Mayor is disqualified with regard to governmental decisions of the type to which questions (3) or (4) refer, the disqualification will continue for 12 months after receipt of the gift.

(6)  No.  In any governmental decision from which he is disqualified, the Mayor may appear as a member of the public only on behalf of his personal interests, not on behalf of the interests of any other person.     

III.  FACTS
Raymond B. Rucker, Jr. is the Mayor of the City of Highland (the "City").  In June 1998, at the request and expense of the San Manuel Band of Mission Indians (the "Tribe"), Mayor Rucker traveled to Washington, D.C. to attend the Assembly for Economic Justice and to testify at a Congressional hearing in support of Native American Sovereignty, and to lobby Congressional and Senate leaders to seek their support of Native American Sovereignty.  Because the Tribe's reservation abuts the City, and the Tribe owns property in the City and adjacent to the City on the former Norton Air Force Base, Mayor Rucker believes that his support of Native American issues is an important element of preserving a significant job base in the City.  

Mayor Rucker's travel, meals and lodging were paid by the Tribe, a total of $1,424.80, consisting of the following:  Round-trip airfare (Ontario, CA to Washington, D.C.), $578; hotel (Hyatt Regency, Washington, D.C., four nights), $751.80; and meals (three lunches, two dinners), approximately $95.

The Tribe is presently processing land use development plans with the City for development of a property which is within the City's boundaries and which is not on the Tribal Reservation.  This development project is expected to come before the City Council for review and approval in the near future.

Mayor Rucker is also the City's designated representative on the Board of Directors of the SBIAA, which is a joint powers authority with ownership and control over the land and airport facilities of the former Norton Air Force Base.  The Tribe occasionally requests the support or approval of the SBIAA for its activities on the Air Force Base.

IV.  ANALYSIS
A.  The Tribe’s payment of the Mayor’s travel expenses is a gift to the Mayor, which must be reported.  However, the gift is not subject to the Act’s gift amount limits because the Tribe is a government-type entity.  
By paying for the Mayor’s travel expenses, the Tribe made a payment to the Mayor.  (Section 82044.)  This payment is presumably a gift to the Mayor.
  (Section 82028.) 

Local elected officials, like the Mayor, are subject to a $290/year gift limit.  (Section 89503(a); Regulation 18940.2(a).)  However, the Act provides that certain travel payments, while still considered to be gifts, are not subject to this amount limitation.  Relevant here is subsection (a)(2) of Section 89506: 

“(a)
Payments, advances, or reimbursements, for travel, including actual transportation and related lodging and subsistence that is reasonably related to a legislative or governmental purpose, or to an issue of state, national, or international public policy, are not prohibited or limited by this chapter if either of the following apply: [...]

“(2)
The travel is provided by a government, a governmental agency, a foreign government, a governmental authority, a bona fide public or private educational institution, as defined in Section 203 of the Revenue and Taxation Code, a nonprofit organization that is exempt from taxation under Section 501(c)(3) of the Internal Revenue Code, or by a person domiciled outside the United States which substantially satisfies the requirements for tax-exempt status under Section 501(c)(3) of the Internal Revenue Code.”   (Section 89506(a)(1)-(2).)  

Thus, if the Tribe is “ a government, a governmental agency, ... [or] a governmental authority,” then the travel payments made by the Tribe on behalf of the Mayor are not subject to the gift limits.  Without dwelling on the legal complexities of Indian sovereignty, we conclude that an Indian Tribe, given its place in the American federal system, is a “government” or a “governmental authority.”  (See, e.g., United States v. Wheeler (1978) 435 U.S. 313, 322-323.)  Therefore, the travel payments, while a gift, are not subject to the gift limits.  (Section 89506(a)(2).)  

Although not subject to the gift amount limits, the gift must be reported on the Mayor’s annual statement of economic interests.  (Sections 87203, 87207(a); Polanco Advice Letter, No. A-92-433; Polanco Advice Letter, No. I-92-459.)  

B.  As the donor of the gift of travel, the Tribe is now an economic interest of the Mayor’s for conflict-of-interest purposes.  
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  “Economic interests” are identified by referring to Section 87103.  (Regulation 18702(a)(4).)  Section 87103 recognizes six kinds of economic interests from which conflicts of interest may arise.  Of particular interest here is subsection (e), which provides that a public official has an economic interest in a donor of gifts to him/her if the gifts aggregate to $290 or more within 12 months prior to the decision.  (Section 87103(e).)  

The Tribe has made gifts of travel payments in excess of $1,400 in the past twelve months to the Mayor.  Therefore, the Tribe is an economic interest of the Mayor.  (Section 87103(e);  Polanco Advice Letters, supra.)  

C.  City Council decisions on the Tribe’s development project will have a reasonably foreseeable material financial effect on the Tribe. 
Generally, the Mayor may not make, participate in making, or influence or attempt to influence any governmental decision which will have a reasonably foreseeable material financial effect on the Tribe.  (Sections 87100, 87103; Polanco Advice Letters, supra.)  This prohibition lasts for twelve months after receipt of the gift of travel.  (Section 87103(e).)  

With regard to the land use development plans about which you inquire, the question may be framed more specifically:  Will the City Council’s decisions about those plans have a reasonably foreseeable material financial effect on the Tribe?  The Tribe is directly involved in the land use decisions because it is the applicant or initiator of the proceedings.  (Regulation 18702.1(b)(1).)   Under the Commission’s regulations, if a governmental decision has any financial effect on a directly involved source of a gift, the effect is deemed to be material.   (Regulation 18702.1(a)(1).)  Thus, if the City Council’s decision about the land use development plans will have any financial effect on the Tribe (and it seems difficult to see how it would not), then the Mayor has a conflict of interest, and he may not take part.
  

D.  We cannot conclusively advise about other potential conflicts of interest arising from Tribe business before the City Council without more facts.  

You have inquired about whether the Mayor may generally take part in City decisions about the Tribe.  The Act’s conflict-of-interest provisions are designed to be applied to specific factual situations involving particular governmental decisions, such as the one addressed above; thus, it is impossible to give a definitive, “blanket” answer which addresses all possible decisions about the Tribe.  For example, in some decisions, the Tribe may be indirectly involved, rather than directly involved as it is in the land use decisions analyzed above.  When indirectly involved, the financial effect of a given governmental decision on the Tribe may not rise to the level of being considered material.  In such a hypothetical case, the Mayor could take part in the decision despite having an economic interest in the Tribe.   The bottom line is that each situation must be evaluated on its own facts.  

 As particular situations arise, we encourage you and the Mayor to seek our advice about those situations.  

E.   We cannot conclusively advise about other potential conflicts of interest arising from Tribe business before the SBIAA without more facts.  

You have also inquired about whether the Mayor may generally take part in SBIAA decisions about projects or proposals by the Tribe.  Again, we cannot address this question in the abstract.  Please see the analysis in part IV.D., above.  

F.  Appearing “as a member of the public.”    

You have inquired whether the Mayor may appear in his individual capacity to express his personal beliefs about and support of Tribal applications and proposals.  

The Act’s conflict-of-interest provisions apply only when a public official, like the Mayor, is making, participating in making, or influencing a governmental decision.  (Section 87100.)   The regulatory definitions of these activities include exceptions which allow a public official who is disqualified because of a conflict of interest to appear as a member of the public in limited circumstances.  

More specifically, the definitions of “making” and “participating in making” exclude “[a]ppearances by a public official as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official's personal interests ....”  (Regulation 18700(d)(2).)  Similarly, the definition of “influencing” excludes appearances “solely to represent himself or herself on a matter which is related to his or her personal interests.”  (Regulation 18700.1(b)(1).)  

The regulations go on to specify that “personal interests” include but are not limited to: 

An interest in real property which is wholly owned by the official or members of his or her immediate family.

A business entity wholly owned by the official or members of his or her immediate family.

A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.   (Regulation 18700.1(b)(1)(A)-(C).)     

The Mayor’s beliefs about and support of Tribal applications and proposals are related to matters of general public policy, and not to his personal interests as exemplified by Regulation 18700.1(b)(1)(A)-(C).  We have advised that, under Regulation 18700.1(b)(1), a public official may not testify on behalf of any other person or group.  (Moore Advice Letter, No. A-98-014.)  Therefore, we advise that if the Mayor has a disqualifying conflict of interest arising from the Tribe in a decision he may not appear “as a member of the public” on behalf of the Tribe.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Under the Act, a “gift” is essentially a payment which confers a personal benefit, and for which equal or greater consideration is not provided.  (Section 82028(a).)  A recipient who claims that a payment is not a gift because he or she provided such consideration bears the burden of proving so.  (Ibid.)  Thus, if the Mayor believes that the payment should be characterized as income from the Tribe rather than as a gift, he bears the burden of showing that he provided equal or greater consideration for the travel payments.   


�  We have not analyzed the applicability of the “public generally exception” (Section 87103; Regulation 18703) because it seems highly unlikely to be applicable.  Given the Tribe’s unique status, both as a tribe and as the applicant for a land use permit, it is unlikely that a significant segment of the public will be affected by the land use decision in a manner substantially similar to effect on the Tribe.   (See Regulation 18703.)  





