                                                                    August 28, 1998

Kevin G. Ennis

Assistant City Attorney, City of Fairfield

Richards, Watson & Gershon

333 South Hope Street, 38th Floor

Los Angeles, California  90071-1489

 Re:  Your Request for Advice

         Our File No. A-98-179
Dear Mr. Ennis:

This letter is in response to your request for advice on behalf of Fairfield Vice Mayor Noreen O’Regan regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  On July 22, 1998, we provided informal assistance to you regarding whether the vice mayor could participate in a city council decision to place an initiative measure on the ballot.  You have requested further assistance.

QUESTION
May Vice Mayor O’Regan participate in public debate regarding a land use measure that has been placed on the ballot by the Fairfield City Council?

CONCLUSION
The conflict-of-interest provisions of the Act do not prohibit the vice mayor from participating in public debate regarding the ballot measure.

FACTS
Vice Mayor O’Regan is a member of the Fairfield City Council.  Up until April 30, 1998, Vice Mayor O’Regan was employed by Solano Garbage Company (“garbage company”) as an office manager.  In that capacity, she received over $250 in income from the garbage company in calendar year 1998.  As of May 1, 1998, Vice Mayor O’Regan is no longer employed by, and does not obtain any compensation from the garbage company.  The garbage company currently has an exclusive franchise from the City of Fairfield to collect garbage from all of the city’s residential, commercial and industrial property owners.  That exclusive franchise agreement will expire in November 2002. 

The city council has placed an initiative on the ballot that would amend the city’s general plan, zoning ordinance and zoning map to provide new governing rules for the development and annexation of land located around a portion of the city’s perimeter.  The purported intent of the measure is to increase the amount of land within the specified territory to remain as agricultural and open space.  However, the measure appears to allow a significant increase in the amount of allowable development within the rest of the affected territory.  According to the city’s planning department, the proposed initiative measure appears to increase the number of potential residential dwelling units and commercial and industrial businesses within the affected territory from current development standards. 

ANALYSIS
Under the conflict-of-interest provisions of the Act, Vice Mayor O’Regan may not make, participate in making, or use her official position to influence a governmental decision in which she has a financial interest.  (Section 87100.)  

The vice mayor “makes a governmental decision” when she votes, commits her agency to action, enters into a contract or appoints a person.  (Regulation 18700(b).)  The vice mayor “participates in the making of a governmental decision” when, acting within the authority of her position, she negotiates or renders recommendations directly to the decisionmaker without significant intervening substantive review.  (Regulation 18700(c).)  The vice mayor uses her official position to “influence a governmental decision” if she attempts to influence a decision made by the city council or another agency subject to the appointive or budgetary control of the city council.  (Regulation 18700.1(a).)  

The Act does not prohibit an official from communicating with the general public or the press concerning a governmental decision in which the official has a conflict of interest.  (Regulation 18700.1(b)(2).)  Thus, a disqualified official may discuss the matter at a public meeting or forum, as long as other city officials are not present.  (Gallagher Advice Letter, No. I-94-279.)  To illustrate, in the Brodsky Advice Letter, No. I-96-229, we advised a city official, who had a disqualifying financial interest in the subject matter of a ballot measure, that he could not participate in a city council decision to designate which member of the city council would author the ballot argument in support of the measure.  However, we further advised that the Act did not prevent the city council from choosing the disqualified official to write the ballot argument.

Moreover, a decision before the voters in the form of a ballot measure is not a “governmental decision.”  (Hineline Advice Letter, No. A-88-149.)  Consequently, the vice mayor may express her views regarding the ballot  measure to any person, including other city officials.  However, if the city council will be making decisions regarding the ballot measure, the vice mayor’s activities will be restricted as discussed above.  (Section 87100.)   

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





