                                                                    September 15, 1998

Diane Smith

12841 Medlar Street

Yucaipa, California  92399

 Re:  Your Request for Advice

         Our File No. A-98-180
Dear Ms. Smith:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the "Act").
  Please keep in mind that nothing in this letter should be construed to evaluate any conduct that has already taken place.
  In addition, this letter is solely based upon the facts presented to us in your letter.  The Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct, and that all of the material facts have been provided.

QUESTION
If your husband's baseball team accepts a donation from Communities Southwest, will you be prohibited from participating in planning commission decisions regarding the Chapman Heights project?

CONCLUSION
The Act will not prohibit you from participating in planning commission decisions regarding the Chapman Heights project, even if your husband’s baseball team accepts a donation from Communities Southwest.

FACTS
You are a planning commissioner for the City of Yucaipa.  Your husband is the volunteer manager of a baseball team for young men, ages 18 and under.  The team plays in tournaments sponsored by the Amateur Athletic Union.  Neither you nor your husband receives any money from the team.  Your son is a member of the team.

The team has been trying to raise money in order to travel to the National Championship Tournament in Iowa.  A local group of senior citizens, called Yucaipa Mobilehome Residents Association ("YMRA"), has been trying to help the team to raise money.  YMRA’s fundraising efforts have included donating arts and crafts to sell, and conducting a bake sale.

A major development, The Chapman Heights development project, is in the final planning stages in your town.  The developer is Communities Southwest, of Orange County.

On July 1, 1998, one of Yucaipa’s local newspapers, The Valley Messenger, ran an article regarding your husband’s baseball team, and the difficulty that it was having in raising funds to travel to Iowa.  This article did not refer to you, but other articles, that previously appeared in a different newspaper, referred to you as being one of the persons helping to raise funds for the team.

On July 10, 1998, the YMRA president received a telephone call from a representative of Communities Southwest.  Communities Southwest was apparently trying to foster community goodwill, by donating to various causes around town.  According to this representative, Communities Southwest had learned about your husband’s baseball team through the article that had appeared in The Valley Messenger, and wanted to donate money to YMRA, to pass on to the baseball team.  The donation could be in excess of $10,000.  

You would not be receiving any personal benefit from the donation, but a portion of the donation would be used to pay for the travel expenses of your husband and your son.

ANALYSIS
The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  As a member of your city’s planning commission, you are considered to be a public official.  (Section 82048.)

Whether a public official has a financial interest in a decision is governed by Section 87103, which provides, in part, that:

    “A public official has a financial interest in a decision within the meaning of 

Section 87100 if it is reasonably foreseeable that the decision will have a material 

financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family, or on any of the following:

    (a)  Any business entity in which the public official has a direct or indirect 

investment worth one thousand dollars ($1,000) or more.

    (b)  Any real property in which the public official has a direct or indirect interest 

worth one thousand dollars ($1,000) or more.

    (c)  Any source of income, other than gifts and other than loans by a commercial 

lending institution in the regular course of business on terms available to the 

public without regard to official status, aggregating two hundred fifty dollars 

($250) or more in value provided to, received by or promised to the public official 

within 12 months prior to the time when the decision is made.

    (d)  Any business entity in which the public official is a director, officer, partner, 

trustee, employee, or holds any position of management.

    (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts 

aggregating two hundred fifty dollars ($250)
 or more in value provided to, 

received by, or promised to the public official within 12 months prior to the time 

when the decision is made.” 

In your letter, you indicated that your husband’s baseball team is not operated for profit, and that neither you nor your husband receives any compensation from the team.  You also indicated that you would not be exercising any direction or control over how the donation from Communities Southwest would be put to use, and that you would not be receiving any personal benefit from the donation.  Based upon those representations, it does not appear that a donation to your husband’s baseball team would give rise to any of the economic interests set forth in Section 87103, that might require you to disqualify yourself from planning commission decisions regarding the Chapman Heights project.  

A donation by Communities Southwest to your husband’s baseball team would not give rise to any of the economic interests set forth in Section 87103(a), (b), or (d), because the donation would not provide you with any new investment, real property, or business entity interest that could be affected by a decision regarding the Chapman Heights project.  Furthermore, a donation by Communities Southwest to your husband’s team would not make Communities Southwest a source of income to your spouse, and thereby to you, under community property rules, as the team is a non-profit enterprise from which neither you nor your husband receives any sort of compensation.  (Mack Advice Letter, No. I-95-375; Casey Advice Letter, No. A-93-082.)

Additionally, even if your husband and your son were to receive a personal benefit from the donation, by having their travel expenses to Iowa paid from the donation, the donation would not be considered a gift to you under Section 87103(e).  A gift given directly to members of an official’s immediate family
 “are not gifts to the official unless used or disposed of by the official or given by the recipient member of the official’s immediate family to the official for disposition or use at the official’s discretion.”  (Regulation 18944(a).)
If you have any other questions regarding this matter, please contact me at (916) 322-5660.


Sincerely,

Steven G. Churchwell


General Counsel

By:

  Steven Benito Russo

  Staff Counsel, Legal Division

SGC:SBR:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Pursuant to regulation 18329, the Commission does not provide advice regarding past conduct. (Regulation 18329(b)(8)(A).)


�  This amount has been adjusted, pursuant to Section 89503(f), to $290.


�   “Immediate family” means the spouse and dependent children.  (Section 82029.)





