                                                                    August 21, 1998

Derek C. Thomas

Vice Chairman & Chief Investment Officer

Newland Capital Advisors

Post Office Box 85034

San Diego, California  92186-5034

 Re:  Your Request for Advice

         Our File No. I-98-185
Dear Mr. Thomas:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts you have presented to us.  The Commission does not act as finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

QUESTION
Are principals of Newland Capital Advisers (“Newland”) required as “consultants” to complete and file Form 700s for the year ended December, 1997, under the broad disclosure category specified by CalPERS?

CONCLUSION
If CalPERS has determined that the principals of Newland should be designated as consultants, required as such to file Form 700s for the year ended December, 1997, they must file these Forms, including all information required for the disclosure category specified by CalPERS, unless the Executive Director of CalPERS determines otherwise. 

FACTS
Newland is a real estate development company, and also a registered investment advisor specializing in the management of institutional investments, in the business of developing land into residential subdivisions.

In 1994, CalPERS created an investment program for residential subdivisions in California.  Guided by consultants and in-house staff, the CalPERS Board formulated a set of investment parameters and guidelines, and conducted an RFP process to identify investment partners to help it implement the new program.  Newland was one of the partners selected.  In 1995, therefore, Newland formed Cal-Land Asset Partners, L.P., a limited partnership in which Newland is the general partner and runs the business.  CalPERS is the sole limited partner, and has made a $60 million investment.  Notwithstanding its role as general partner, you state that Newland has no discretion to make strategic or administrative decisions on behalf of CalPERS.

In 1996, the four principals of Newland were required by CalPERS to complete and file a Form 700, disclosing only their real estate business interests and holdings in California.  In 1997, CalPERS Ethics Compliance Officers broadened the disclosures required from the principals of Newland, who were viewed as “consultants” to CalPERS.  You disagree with this action, and contend that the principals of Newland are not “consultants” and should not be required to file Form 700s at all.

ANALYSIS
Many public officials, including elected state and local officers, judges, members of planning commissions, boards of supervisors and city councils, are specifically required under the Act to publicly disclose their financial interests.  (See Section 87200.)  Other public officials, such as employees or consultants of a state or local government agency, disclose their financial interests as may be required by the conflict of interest codes developed by their various agencies under the mandate of Sections 87300-87313.

A conflict of interest code is a rule or regulation adopted by a government agency which designates those persons within the agency who make, participate in making, or may use their official position to influence governmental decisions.  A conflict of interest code requires designated persons (or “positions”) to disclose their investments, interests in real property, sources of income and business positions which may materially affect their decisionmaking.  (Sections 87100 and 87302.) 

Regulation 18730, promulgated by the Commission to interpret and implement the conflict of interest provisions of the Act, provides guidance as to those positions in the agency that must be included in a conflict of interest code.  Subdivision (b)(2) of this regulation provides that persons to be designated in an agency’s conflict of interest code include those who make or participate in making governmental decisions which may foreseeably have a material effect on financial interests.  This subdivision has also been construed by the Commission to include persons who use their official position to influence a governmental decision.  (Brewton Advice Letter, No. I-96-126.)

Agency conflict of interest codes support the Act’s general prohibition against decisionmaking on matters that might pose conflicts of interest, stated at Section 87100:   

   “No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

 Section 82048 and Regulation 18700(a) provide definitions of the term “public official,” as used Chapter 7, to mean a “member, officer, employee, or consultant of a state or local government agency.”  (Emphasis added.)  Regulation 18700(a)(2) defines “consultant” as:

“[A]n individual who, pursuant to a contract with a state or local government agency:

(A) Makes a governmental decision whether to:

1.  Approve a rate, rule, or regulation;

2.  Adopt or enforce a law;

3.  Issue, deny, suspend, or revoke any permit, license, application, certificate, approval, order, or similar authorization or entitlement;

4.  Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract which requires agency approval;

5.  Grant agency approval to a contract which requires agency approval and in which the agency is a party or to the specifications for such a contract;

6.  Grant agency approval to a plan, design, report, study, or similar item;

7.  Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof; or

(B) Serves in a staff capacity with the agency and in that capacity performs the same or substantially all the same duties for the agency that would otherwise be performed by an individual holding a position specified in the agency’s Conflict of Interest Code.”

As statute and regulation make clear, one who qualifies as a consultant under the foregoing criteria is a “public official” governed by, among other provisions, Section 87100.  

Public officials who “participate” in governmental decisions, including consultants, must be designated in conflict of interest codes along with those who actually “make” the decisions. 

The Randolph Advice Letter (No. I-95-045) sets out the criteria for determining whether a person serves in an agency staff position for purposes of Regulation 18700(a)(2)(B).  This advice letter notes that the staff capacity language generally excludes from the scope of the regulation those individuals who work on one project or a limited range of projects for an agency.  We have provided the same advice in subsequent letters.  (See, e.g., Karger Advice Letter, No. A-97-253; Sanchez Advice Letter, No. A-97-438; Marks Advice Letter, supra).  If, however, a single project requires regular work over an extended period of time, persons charged with performing that work may well be  “consultants” within the meaning of the Act.  (Ferber Advice Letter, No. A-98-118; Maze Advice Letter, No. I-95-296.)  Whatever services Newland provides for the limited partnership, it appears to involve regular work over an extended period of time.  Thus it is not possible to exclude Newland’s principals from a role as de facto agency staff on the grounds of limited-term service.

The law is clear that, if Newland actually “performs the same or substantially all the same duties for the agency that would otherwise be performed” by agency staff, Newland would be a “consultant” within the meaning of the Act.  We do not have enough facts to determine whether Newland performs such functions.  You have said that Newland “runs the business,” which is what would be expected of the general partner in a limited partnership, but we have no information on what it is that Newland actually does under its agreement with CalPERS.  

The CalPERS Conflict of Interest Code offers a means of resolving essentially fact-based disagreements of the type you present, providing in footnote one:

“The Executive Director may determine in writing that a particular consultant, although a ‘designated position,’ is hired to perform a range of duties that is limited in scope and thus is not required to fully comply with the disclosure requirements in this section.  Such written determination shall include a description of the consultant’s duties and, based upon that description, a statement of the extent of disclosure requirements.”  

The FPPC is unable, from the facts before it, to find any error in the decision of  CalPERS staff to require full disclosure from the principals of Newland as “consultants.”  If you believe that the requirements of the limited partnership agreement, and the realities of day-to-day management, are such that Newland principals should not be designated as “consultants” with full filing obligations, you should present the facts to the Executive Director of CalPERS and request his informed determination. 

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lawrence T. Woodlock

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  You indicate that CalPERS classifies the principals of Newland as “consultants,” and you have not provided us with the information or the authority to determine whether the principals of Newland have statutory filing obligations as “other public officials who manage public investments,” within the meaning of Section 87200.  Our analysis is accordingly limited to obligations arising out of the CalPERS conflict of interest code. 





