                                                                    September 10, 1998

Ronald R. Ball

City Attorney

City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, California  92008-1989

 Re:  Your Request for Advice

         Our File No. A-98-198
Dear Mr. Ball:

This letter is in response to your request for advice on behalf of City Councilmember Nygaard regarding the provisions of the Political Reform Act (the “Act”).
  Please keep in mind that nothing in this letter should be construed to evaluate any conduct that has already taken place.
  In addition, this letter is solely based upon the facts presented to us in your letter, and in the additional materials and information provided to us by your assistant on August 27, 1998.  The Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 

1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct, and that all of the material facts have been provided.

QUESTION
1.  May Councilmember Nygaard participate in city council decisions regarding the proposed Format and Procedures for Deferred Mitigation Agreements?

2.  May Councilmember Nygaard participate in city council decisions regarding a deferred mitigation agreement between Carlsbad and the Viasat Corporation?

CONCLUSION
1. and 2.  Councilmember Nygaard is prohibited from participating in any decision that will have a material financial effect on the Viasat Corporation.  This includes decisions regarding the proposed Format and Procedures for Deferred Mitigation Agreements and the delayed mitigation agreement between the city and the Viasat Corporation.

FACTS
Councilmember Nygaard is a member of the Carlsbad city council.  She owns 150 shares of stock in the Viasat Corporation (“Viasat”), which is headquartered in Carlsbad.  Viasat stock is traded on the NASDAQ exchange at approximately $17 per share.  

Viasat is planning to build a new development in Carlsbad.  In order to build the development, Viasat is required by the Endangered Species Act to acquire habitation land that may be used to mitigate the impact of the new development on existing biological habitat.  Under the provisions of the Endangered Species Act, however, the land that must be acquired as a biological mitigation site need not be located within Carlsbad.

Believing that it is desirable to have biological mitigation sites located within Carlsbad, rather than outside of it, the Carlsbad city council adopted Resolution 98-274.  This resolution announced a policy that development projects in Carlsbad must locate their biological mitigation sites within Carlsbad to the maximum extent possible.  This same resolution also stated that while it is preferable to require developers to acquire the land for biological mitigation sites prior to the  implementation of their projects, it may not always be feasible for developers to acquire suitable land in Carlsbad prior to implementation.  Accordingly, upon establishing the need to do so, a developer may be allowed to enter into an agreement with the city that would permit the developer to delay the acquisition of mitigation habitat for a project for up to one year, and proceed with the project while still seeking to acquire suitable land within Carlsbad for biological mitigation.  Such an agreement would be contingent upon the developer posting some sort of security with the city in order to assure that legally adequate mitigation will be provided.  If, at the end of the deferral period, the developer demonstrates that suitable mitigation land could not be acquired within Carlsbad, then the city council could authorize the developer to acquire all or part of the necessary land for biological mitigation outside of Carlsbad.

The Carlsbad city council has not yet decided upon the exact format and procedures that will be required for deferred mitigation agreements.  A proposed Format and Procedures for Deferred Mitigation Agreements will be submitted to the city council for approval at an upcoming meeting.  At that same meeting, Viasat will ask the city council to approve a deferred mitigation agreement, between Viasat and the city, regarding Viasat’s planned development project in Carlsbad.  The agreement is consistent with the format and procedures that are now being proposed.  It will specify that no more than thirty acres of mitigation habitat must be purchased by Viasat, at a cost not to exceed $1,125,000.00.  It also provides that if Viasat cannot ultimately acquire at least fifteen acres of the total mitigation habitat within Carlsbad, then Viasat must pay a penalty of $150,000.00 to Carlsbad, as compensation for Carlsbad’s lost opportunity to obtain open space within the city. 

Councilmember Nygaard wants to know whether she can participate in the city council’s decisions regarding the Format and Procedures for Deferred Mitigation Agreements, and the deferred mitigation agreement between the city and Viasat.

ANALYSIS
The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  As a member of a city council, Councilmember Nygaard is considered to be a public official.  (Section 82048.)

Whether a public official has a financial interest in a decision is governed by Section 87103, which provides, in part, that:

    “A public official has a financial interest in a decision within the meaning of 

Section 87100 if it is reasonably foreseeable that the decision will have a material 

financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family, or on any of the following:

    (a)  Any business entity in which the public official has a direct or indirect 

investment worth one thousand dollars ($1,000) or more.

***

    (c)  Any source of income, other than gifts and other than loans by a commercial 

lending institution in the regular course of business on terms available to the 

public without regard to official status, aggregating two hundred fifty dollars 

($250) or more in value provided to, received by or promised to the public official 

within 12 months prior to the time when the decision is made.”

Economic Interests

According to the facts that you have presented to us, Councilmember Nygaard has a direct investment in Viasat that is worth more than one thousand dollars ($1,000), as a consequence of her ownership of 150 shares of Viasat stock.  This constitutes a potentially disqualifying interest in Viasat, pursuant to Section 87103(a).
  She is therefore prohibited from participating in any governmental decision regarding the Format and Procedures for Deferred Mitigation Agreements, and the deferred mitigation agreement between the city and Viasat, that will have a reasonably foreseeable material financial effect on Viasat, that is distinguishable from the effect on the public generally.

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  Only if an effect is just a mere possibility, is it not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; and In re Thorner (1975) 1 FPPC Ops. 198.)

In this instance, it is reasonably foreseeable that a decision by the city council to approve or reject the proposed Format and Procedures for Deferred Mitigation Agreements will have a financial effect upon Viasat.  The Viasat agreement is being formulated at the same time, and in the same context, as the general Format and Procedures for Deferred Mitigation Agreements.  Approval of the proposal gives Viasat an opportunity to proceed with its development immediately, without having to acquire suitable mitigation habitat first.   This would allow Viasat to avoid the loss of revenue that would accompany delay or cancellation of the project, as a result of not being able to acquire such mitigation habitat at the present time.

It is also reasonably foreseeable, in this instance, that a decision by the city council to approve or reject the proposed mitigation agreement with Viasat will have a financial effect upon Viasat.  The proposed agreement would obligate Viasat to purchase thirty acres of land for up to $1,125,000.00, in order to be able to proceed with its development project.  The agreement would also obligate Viasat to pay a $150,000.00 penalty if, after proceeding with the project, it cannot acquire at least half of the mitigation habitat within Carlsbad.

Consequently, Councilmember Nygaard may not participate in any decision regarding the Format and Procedures for Deferred Mitigation Agreements, or the deferred mitigation agreement between the city and Viasat, if Viasat will be materially affected by the decision.

Materiality
For Councilmember Nygaard to be disqualified from participating in a decision, not only must the decision have a reasonably foreseeable economic effect on Viasat, that effect must also be material.  In determining whether the reasonably foreseeable effects of a decision are material, it is first necessary to determine whether the official’s economic interests are directly or indirectly involved in the decision.

Under Regulation 18702.1(b), Viasat would be directly involved in a decision by the city council if either Viasat, or an agent for Viasat:

   “(1)  Initiates the proceeding in which the decision will be made by filing an 

application, claim, appeal, or similar request; or

   (2)  Is a named party in, or is the subject of, the proceeding concerning the 

decision before the official or the official’s agency.

   (3)  A person or business entity is the subject of a proceeding if a decision 

involves the issuance, renewal, approval, denial, or revocation of any license, 

permit, or other entitlement to, or contract with, the subject person or business 

entity.”

If Viasat is not directly involved in a decision, then its involvement is only indirect.

While the prospect of a specific deferred mitigation agreement between the city and Viasat may be a consideration for the city council when making decisions about the proposed Format and Procedures for Deferred Mitigation Agreements, the proposal, by its terms, is general in nature.  Accordingly, Viasat does not meet any of the requirements of Regulation 18702.1(b), in order to be considered directly involved in decisions regarding that proposal.

By contrast, Viasat appears to meet not just one, but all three of the requirements of Regulation 18702.1(b), in order to be considered directly involved in decisions regarding its deferred mitigation agreement with Carlsbad.

a.  The Format and Procedures for Deferred Mitigation Agreements
As Viasat is only indirectly involved in decisions regarding the proposed Format and Procedures for Deferred Mitigation Agreements, the effect of a decision upon Viasat is not material unless the effect satisfies one or more of the applicable standards set forth in Regulation 18702.2.  Regulation 18702.2(b) provides the applicable standards for a business entity, like Viasat, that is listed on the NASDAQ exchange.  According to that regulation, the reasonably 

foreseeable economic effect of a decision upon Viasat is material if:

   “(1)  The decision will result in an increase or decrease in the gross revenues for 

a fiscal year of $150,000 or more; or

   (2)  The decision will result in the business entity incurring or avoiding 

additional expenses or reducing or eliminating existing expenses for a fiscal year 

in the amount of $50,000 or more; or

   (3)  The decision will result in an increase or decrease in the value of assets or 

liabilities of $150,000 or more.”

Your request for advice did not provide us with any estimates regarding the financial impact upon Viasat if the proposed Format and Procedures for Deferred Mitigation Agreements is either approved or not approved.  In the absence of that information, we are unable to determine whether a decision regarding the proposal would have a material economic effect upon Viasat.  It is our understanding, however, that Viasat needs Carlsbad to authorize the usage of deferred mitigation agreements, or Viasat will be forced to delay or cancel its development project, because it is not currently feasible for Viasat to acquire suitable mitigation habitat in Carlsbad.  Assuming that to be the case, Viasat would experience both an avoidance of expenses and a loss of gross revenues, as a result of the proposal not being approved, because the project would not be allowed to go forward.  Should the avoidance of expenses be $50,000 or more, or the loss of gross revenues be $150,000 or more, within a fiscal year, the economic effect upon Viasat, of a decision regarding the proposed Format and Procedures for Deferred Mitigation Agreements, would be material.

b.  The Delayed Mitigation Agreement with Viasat
As Viasat is directly involved in decisions regarding a deferred mitigation agreement between the city and Viasat, then under Regulation 18702.1(a)(2), any economic effect upon Viasat that emanates from a decision regarding the agreement, would be considered a material effect.  Accordingly, Councilmember Nygaard would have to disqualify herself from participating in any decision regarding the agreement that has an economic effect upon Viasat, unless the decision’s effect upon Viasat is indistinguishable from its effect on the public generally.  

Public Generally
Even though an official’s economic interest may be materially affected by a decision, the official may still participate in the decision if the effect on the official’s financial interest is not distinguishable from the effect on the public generally.  For the “public generally” exception to apply, a decision must affect the official’s interest in substantially the same manner as it would affect a significant segment of the public.  

Regulation 18703(a)(1)(B) defines the term “significant segment,” as it relates to an economic interest in a business entity, as:  “fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession.”

Accordingly, the “public generally” exception will only apply to a decision materially affecting Viasat if the decision will affect fifty percent of all businesses in Carlsbad in substantially the same manner as Viasat.  As Viasat is the particular focus of decisions regarding  both the proposed Format and Procedures for Deferred Mitigation Agreements and the deferred mitigation agreement between the city and Viasat, the “public generally” exception would probably not apply. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Steve Benito Russo

       
Staff Counsel, Legal Division

SGC:SBR:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Pursuant to regulation 18329, the Commission does not provide advice regarding past conduct. (Regulation 18329(b)(8)(A).)


�  You have given us no indication that Councilmember Nygaard has been promised or received any dividends or other income from Viasat, within the last twelve months, as a product of her investment in that corporation.  We are therefore assuming that she has not been promised or received any income from Viasat within that period, and so will not be analyzing her situation under the provisions of Section 87103(c).


�  In reaching this conclusion, we are assuming that the proposed Format and Procedures for Deferred Mitigation Agreements is being considered as a general set of rules, which will apply to other expected requests for deferred mitigation from other developers, and not just to Viasat’s current request.  If the proposal is only being considered to facilitate the one specific agreement between the city and Viasat, however, then our conclusion would be very different.  In that case, we would conclude that decisions regarding the proposal would be inextricably intertwined with decisions regarding the specific agreement.  Accordingly, Viasat would be considered the subject of the proceeding in which decisions regarding the proposal are made, and would therefore be directly involved in such decisions, under Regulation 18702.1(b)(2).  Our conflict-of-interest analysis for decisions regarding the Format and Procedures for Deferred Mitigation Agreements would then be the same as our present analysis for decisions regarding the specific agreement between the city and Viasat.





