                                                                    September 15, 1998

Richard R. Rudnansky

City Attorney

City of Petaluma

11 English Street

Post Office Box 61

Petaluma, California  94953

 Re:  Your Request for Advice

         Our File No. A-98-199
Dear Mr. Rudnansky:

This letter is in response to your request for advice on behalf of councilmember Jane Hamilton regarding provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts you have presented to us.  The Commission does not act as finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS
May councilmember Hamilton participate in discussions and recommendations of the Central Petaluma Specific Plan in her capacity as a member of CPSPAC?   May she participate as councilmember in city council decisions concerning recommendations from CPSPAC?

CONCLUSIONS
Your facts indicate that CPSPAC is a purely advisory body without governmental decisionmaking authority.  Under those circumstances, councilmember Hamilton may participate in the activities of CPSPAC without violating the Act’s conflict of interest rules.  It is also possible that she could participate, in her capacity as councilmember, in city council decisions on the specific plan.  However, until the details of particular decisions are known, we can only provide general guidance on the requirements of the Act in this context.

FACTS
On June 17, 1996, the Petaluma City Council adopted a resolution approving a work plan and establishing the boundary of a Central Petaluma Specific Plan.  The work plan provided an estimated time line of approximately 18 months, detailed the steps necessary to select a consultant and to establish an advisory committee, and it approved a budget for the study.  On August 5, 1996, the city council adopted an interim policy for the specific plan area, establishing the Central Petaluma Specific Plan Advisory Committee ("CPSPAC") to study and advise the city council on development proposals for the plan area.  The city council later appointed 23 members to CPSPAC.

CPSPAC is expected to make recommendations to the city council on zoning, rail transportation issues, bicycle and pedestrian access, a draft EIR, and similar matters.  CPSPAC will also review and make recommendations on development applications within the specific plan area, which covers approximately 300 acres.

Jane Hamilton is a member of the city council and owns a home within the specific plan area, much of which is within 2,500 feet of the residence.  She wishes to  participate as a member of CPSPAC and, where permissible, she would also like to participate in decisionmaking on the specific plan as a member of the city council.

ANALYSIS
The Act's conflict of interest rules require that public officials perform their duties in an impartial manner, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

Conflict of interest analysis under the Act proceeds through four steps:  (1)  A public official must be participating in a governmental decision, (2) and it must be reasonably foreseeable that the decision will have (3) a material financial effect, (4) distinguishable from the effect on the public generally, on the official, a member of the official's immediate family, or on any one of six statutorily identified economic interests of the official.

As a public official,
 councilmember Hamilton will have a disqualifying conflict of interest with regard to a governmental decision relating to the specific plan if the decision will have a reasonably foreseeable and material financial effect on any of her economic interests. 

1.  Participation in CPSPAC Activities
As noted, the conflict of interest provisions of the Act apply only to "public officials."  A public official is defined as every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  Regulation 18700(a)(1) provides that "member" includes salaried or unsalaried members of boards or commissions with decisionmaking authority.  The same regulation also provides that a board or commission possesses decisionmaking authority whenever:  

“(A)  It may make a final governmental decision;

  (B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or

 (C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.” 

If CPSPAC’s authority is not described by Regulation 18700(a)(1)(A), (B) or (C), it does not possesses governmental decisionmaking authority, and is properly classified as an “advisory” body.  The “decisions” of such a body are, by definition, not “governmental decisions” regulated by the conflict of interest provisions of the Act.  Further, the members of a purely advisory body are not “public officials” subject to the Act  (Wasserman Advice Letter, No. A-97-153).  

Your account of the facts, including council resolutions submitted as exhibits to your letter, show that CPCPAC can neither make nor compel governmental decisions as described under subsections (A) or (B).  There also appears to be no basis from which to conclude that substantive recommendations are routinely approved in a manner that amounts to de facto decisionmaking authority under subsection (C).  Thus councilmember Hamilton, acting solely in her capacity as CPSPAC member, may freely participate in CPSPAC activities whether or not she has what might otherwise be regarded as a conflict of interest under the Act.

2.  Participation in City Council Decisions On the Specific Plan
Decisionmaking as a councilmember
 is governed by the Act’s conflict of interest rules, since there is no doubt that councilmembers are public officials.  (Section 82048.)  You have not described any particular city council decision relating to the specific plan, but you anticipate a range of governmental decisions, including decisions on rail transportation and zoning issues, environmental impact reports, and various proposed development projects.  We presume that there may also be decisions of a more global nature, such as replacing the interim policy for the specific plan area with a final policy.  

Although her residence is located within the specific plan area, councilmember Hamilton’s economic interest may only be indirectly involved in decisions relating to that area.
 In such cases, if she determines that those decisions would have a foreseeable financial effect less than the materiality thresholds set by Regulation 18702.3, she would be permitted to take part in the decisionmaking.  However, if she concludes that the foreseeable effects would be material as defined under Regulation 18702.3, she would have a disqualifying conflict of interest.  The same would be true of decisions directly involving her economic interest — decisions rezoning an area including her residence, for example — as described in Regulation 18702.1.  Or her property may be within 300 feet of the boundaries of another property that is the subject of a decision, invoking the presumption of materiality given in Regulation 18702.3.  In these cases, councilmember Hamilton would generally be disqualified from any role in city council decisionmaking that would have any foreseeable effect on her real property interest.
  There is, however, an exception to this general rule.

In the Lanzone Advice Letter, No. A-93-135, we remarked on the presumption that a general plan affected the entire jurisdiction, such that an official with a conflict of interest as to components of a general plan could nonetheless participate in the final adoption of the plan.   We noted, however, that this presumption does not apply to specific plans, since they may affect only a small portion of the jurisdiction.  We did not foreclose the possibility that an official could invoke the “public generally” exception to the conflict of interest rules (step 4 in the schematic outline presented above) if a significant segment of the jurisdiction would be affected by the decision on a specific plan.  Id.  

The specific plan area in this instance is some 300 acres and, although you did not provide us sufficient information to determine whether that area includes a “significant segment” of the city’s population, councilmember Hamilton can readily determine the applicability of this exception to the Petaluma specific plan by reference to Regulation 18703.  If she determines that a “significant segment” of the population would be affected “in substantially the same manner” as her economic interest, she could participate in the final decision to adopt the plan.

You ask whether councilmember Hamilton could participate in city council decisions on CPSPAC recommendations that presumably relate to fewer than all components of the specific plan.  It is difficult to speak in the abstract of such decisions, but it is possible that she may be able to participate in some decisions ancillary to the specific plan.  This is certainly true of “implementation decisions,” which effectuate, but do not change, the policies established in the specific plan.  (Talley Advice Letter, No. A-96-123.)  Thus an official can participate in decisions relating to the specific plan but not affecting it’s existence as a whole, so long as the decision would not independently have a material financial effect on the economic interest of the official.  Materiality in this case would be measured by Regulation 18702.3.  A group of such decisions could possibly be segmented and separately decided to avoid conflicts of interest, if they otherwise fit within established standards for segmented decisions.  See generally  Miller Advice Letter, supra.

We cannot offer more definitive advice on matters not now before the city council, arising out of recommendations that CPSPAC has not yet made.  To assist councilmember Hamilton in evaluating her obligations as particular decisions reach the agenda, we include copies of three Advice Letters applying the Act to circumstances similar to those she may encounter as CPSPAC begins its work and forwards recommendations to the city council.
  We will be happy to provide further advice, if necessary, when the details of any upcoming decisions are known.  Please feel free to contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lawrence T. Woodlock

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Act’s conflict-of-interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048; Regulation 87100.)  Councilmember Hamilton is a public official within the meaning of the Act.


�  Or as a member of CPSPAC in the event CPSPAC does not qualify as a purely advisory body.


�  For purposes of analysis, we assume that her interest in the residence is $1,000 or more.


�  Regulation 18702.1(c)(2) provides that a public official need not disqualify herself from certain decisions with no foreseeable financial effect on her economic interests.  The Miller Advice Letter, No. A-94-204, (copy included) explains generally how to determine whether or not a decision requires disqualification under Commission regulations.  


�  Hawkins Advice Letter, No. A-92-070; Miller Advice Letter, supra;  Talley Advice Letter, supra.





