                                                                    September 16, 1998

Charles G. Abdelnour

City Clerk

City of San Diego

202 C Street

San Diego, California  92101

 Re:  Your Request for Advice

         Our File No. I-98-200
Dear Mr. Abdelnour:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
   Because your question is general in nature, we are treating your request as one for informal assistance.
  Informal assistance does not provide the requestor with the immunity conferred by formal written advice.  (Regulation 18329(c)(3), copy enclosed.)

QUESTION
If approved by the voters, how will Proposition C affect gifts given to designated city officials by the Padres?  In other words, does the public-private partnership that will be created between the city and the Padres modify the status of the Padres such that there will be an impact on the disclosure of such gifts?

CONCLUSION
Proposition C will not affect the city officials’ obligations under the Act regarding the receipt of gifts from the Padres.

FACTS
On November 3, 1998, voters in the City of San Diego (“city”) will consider a proposal for a new ballpark.  If approved, the ballpark will be a public-private partnership between the city and the San Diego Padres.  The subject of Proposition C is a Memorandum of Understanding (“MOU”) between the city, the Redevelopment Agency of the City of San Diego (“redevelopment agency”), the Centre City Development Corporation, and Padres L.P. (“the Padres”).  The MOU concerns the creation of a ballpark district, construction of a baseball park and a redevelopment project.  The costs of the project and the responsibilities of each party are detailed in the MOU, as is the timetable for development and construction.

If the measure is approved by the voters, the Padres and the city will collaborate in the planning of the ballpark.  The city and the Padres will both own the ballpark.  The Padres will have a 30 percent divided minority interest, and the city will have a 70 percent divided majority interest.  The Padres will manage and operate the ballpark for Padres’ games and other events.  For the right to use and occupy the ballpark, the Padres will pay $500,000 per year.  On the date the Padres’ occupancy agreement for the ballpark expires, the Padres’ ownership in the ballpark will transfer automatically to the city, without further consideration and free and clear of all encumbrances.

ANALYSIS
The Act imposes different obligations on public officials regarding the receipt of gifts.  Section 89503 provides that no local elected officer or designated employee may accept gifts from any single source in any calendar year in excess of the gift limit if the official is required to report the receipt of gifts from that source on his or her statement of economic interests.  The current gift limit is $290.  (Regulation 18940.2.)  

The Act also requires that every public official disclose all his or her economic interests that could foreseeably be affected by the exercise of the official’s duties.  (Sections 81002(c), 87207.)  Further, section 87100 requires that public officials disqualify themselves from any governmental decision that will have a foreseeable and material financial effect on a donor of gifts aggregating $290 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(e).)

You would like to know whether the public-private partnership between the city and the Padres modifies the status of the Padres such that there will be an impact on the disclosure of  gifts from the Padres to the city officials.

Section 82028(a) defines a “gift” as any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received.  In addition, a gift is a form of income.  The term “income” means a payment received, including but not limited to “any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift.” (Section 82030(a).)  However, income does not include salary and reimbursement for expenses or per diem received from a governmental agency.  (Section 82030(b)(2).)  The Commission has interpreted the exception in section 82030(b) to allow an official to receive certain “perks” of office and exclude them for reporting purposes as part of the “consideration” paid to the official by his or her agency for performing his or her official duties.  (Rasmussen Advice Letter, 

No. I-86-037.)

 The exception in section 82030(b)(2) would not apply to your facts.  The exception only applies to specific types of payments made by governmental entities.  The Commission has previously advised that a nonprofit organization may be considered a governmental entity under certain circumstances.  (In re Siegel (1977) 3 FPPC Ops. 62.)  However, Padres L.P. is not a non-profit corporation.  Therefore, the public-private partnership between the city and the Padres would not modify the status of the Padres, thereby altering the disclosure obligations of city officials.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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Enclosure

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The Commission may decline to give formal written advice if it appears that the material facts provided in the request are incomplete.  (Regulation 18329(b)(8)(C).)  You have not provided specific facts describing the types of gifts the Padres would give to city officials and under what circumstances the gifts would be received.





