                                                                   September 2, 1998

Scott H. Howard

City Attorney

City of Glendale

613 E. Broadway, Suite 220

Glendale, California  91206-4394

 Re:  Your Request for Advice

         Our File No. A-98-201
Dear Mr. Howard:

This letter is in response to your request for advice on behalf of James Glaser regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Mr. Glaser participate in discussions and decisions regarding the proposed subdivision, Oakmont View V?

CONCLUSION
Mr. Glaser may not make, participate in making, or use his official position to influence any governmental decision regarding Oakmont View V if it is reasonably foreseeable that the decision will have a material financial impact on Mr. Glaser’s personal residence.  See Analysis below.

FACTS
James Glaser is a planning services administrator employed by the City of Glendale (the "city").  Mr. Glaser has been employed with the city in the planning division since 1974.  The planning services administrator manages the planning section of the planning division including current planning, long-range planning, historic preservation, and environmental review.

Mr. Glaser owns a home at 3430 Country Club Drive in Glendale.  The home is his principal residence and is in an area commonly known as Oakmont View III.  The home was constructed in 1985 and has a present value of approximately $590,000.

In December of 1992, a raw land subdivision application for the construction of a 572-lot residential development on 238 acres was submitted to the city for processing.  The proposed development is called Oakmont View V.  The proposed subdivision is in an area zoned ROS (residential open space) and is located in the Verdugo Mountains.

Processing the subdivision includes the preparation of an environmental impact report under the California Environmental Quality Act ("CEQA") and evaluating the subdivision proposal to determine compliance with state and local laws and regulations.  Ultimately, the planning division would make a recommendation to the planning commission and city council to either approve, approve with conditions, or deny the subdivision and to either certify or reject the environmental document.

According to the developer, the property on which the subdivision would be developed is worth upwards of $70,000 an acre (or $16,600,000).  The city disagrees but has determined that at a minimum the estimated value of the acreage is $4,000,000.

The subdivision has been assigned to David Bobart, a planner in the planning division, for environmental review.  For purposes of evaluation, the subdivision was assigned to Kim Christensen, a planning associate in the planning division.  As the planning services administrator, Mr. Glaser supervises both employees.

While the environmental work is not yet complete, it appears that the proposed project would impact traffic on Country Club Drive.  The project may have other less direct impacts relative to Mr. Glaser's property with regard to schools, visual impacts and noise generated from traffic.  Since the environmental work is incomplete, it is not known whether the impacts can be mitigated and which method(s) would be used to mitigate them.

The distance between Mr. Glaser's home and the proposed Oakmont View V subdivision was measured and it was determined that the closest distance is 430 feet from his home to the proposed subdivision boundary.

ANALYSIS
I.  Introduction
The Act was enacted by the people of the State of California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act is to ensure that public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who support them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  

II.  Financial Interests

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally,
 on the official or a member of his or her immediate family or on, among other things, any of the following economic interests:

  “(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.”

Mr. Glaser is a public official since he is an employee of a local government agency.  (Sections 82041 and 82048.)  Mr. Glaser has an economic interest in his personal residence since he has an investment of $1,000 or more in the property.  Therefore, he may not make, participate in the making, or use his official position to influence a governmental decision regarding Oakmont View V if it is reasonably foreseeable that the decision will have a material financial effect on his personal residence.

A. Making, Participating in Making, or Using Official Position 

 
to Influence a Governmental Decision

The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)  Regulations 18700 and 18700.1 (copies enclosed) define when a public official is making, participating in the making, or influencing a governmental decision.  

A public official “makes a governmental decision,” when the official, acting within the authority of his or her office or position, does any of the following:  

Votes on a matter; 

Appoints a person; 

Obligates or commits his or her agency to any course of action; 

Enters into any contractual agreement on behalf of his or her agency; or 

Determines not to do any of these things, unless such determination is made because of his or her financial interest.
  (Regulation 18700(b).)  

A public official “participates in making a governmental decision,” when, acting within the authority of his or her position, the official does any of the following:  

Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision; 

Advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision, or by preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.  (Regulation 18700(c).)

There are two rules concerning whether a public official uses or attempts to use his or her official position to influence a governmental decision.  The first rule applies when the relevant governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18700.1(a).)  In that case,   “... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.”
  

The second rule applies when the relevant governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18700.1(c).)  In that case, “... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  Such actions include, but are not limited to the use of official stationery.”  (Ibid.) 

Under the facts provided, the extent of Mr. Glaser’s role in the the Oakmont View V project is unclear.  It is clear, however, that Mr. Glaser would be participating in a governmental decision by supervising Mr. Bobart and Ms. Christensen and reviewing their studies of Oakmont View V under subdivision (c)(2) of Regulation 18700.

B. Foreseeability

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Any financial effect, no matter how small, will result in the standard being met as long as there is a substantial likelihood that the effect will occur. 

Though you have few details at this time regarding the potential impact of Oakmont View V on Mr. Glaser’s property, the Commission has previously determined that new real estate development is generally considered to have a reasonably foreseeable effect on surrounding property in the immediate vicinity.  (Russell Advice Letter, No. I-95-324.)  Based on the Commission’s observation of the effect of a new development plan on real property in the immediate vicinity and your observation that there will be an increase in traffic along the street where Mr. Glaser’s property is located, we find that the foreseeability standard is met. 
B. 
Materiality
Assuming foreseeability, you must determine whether the decision will have a material financial effect on Mr. Glaser’s real property interest.  To determine whether a decision will have a material financial effect, we must determine the applicable materiality standard.  The Commission has adopted a series of regulations that provide when a financial effect is material.  (Regulations 18702 et seq.)  The exact standard depends on the type of economic interest involved in the decision and whether that economic interest is directly or indirectly involved in the decision. 

1.  Mr. Glaser’s Personal Residence is Indirectly Involved in the Decision
Regulation 18702.1(a)(3) provides the standard for deciding when real property is directly involved in a decision.  If the economic interest is not directly involved, it is indirectly involved.  In the instant case, Mr. Glaser’s personal residence is indirectly involved.

2.  Regulation 18702.3 Provides the Applicable Materiality Standard  

For an interest in real property indirectly involved in a decision, Regulation 18702.3 (copy enclosed) provides the applicable materiality standard.  The precise materiality standard depends on the distance between the real property interest and the project site.  You state that  Mr. Glaser’s personal residence is located 430 feet from Oakmont View V.  Subdvision (a)(3) of Regulation 18702.3 provides the materiality standard when the real property interest lies between 300 and 2,500 feet of the project site.  It states that there is a material effect when there is a reasonably foreseeable effect of:

  “(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

  (B)  Will affect the rental value of the property by $1,000 or more per 12 month period.  

You must make the final determination whether the materiality standard is met.  The Commission is not the finder of fact when providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)   However, Mr. Glaser must consider the factors of 18702.3(d).

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division

Enclosures

SGC:MC:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  It does not appear that the public generally rule applies to your facts and, therefore, will not be discussed here.  See Regulation 18703.


�  When the determination not to act occurs because of the official's financial interest, the official's determination must be accompanied by disclosure of the financial interest, made part of the agency's official record, or made in writing to the official's supervisor as provided in 2 Cal. Code Regs. Section 18730(b)(10), to the appointing power, or to any other person specified in a Conflict of Interest Code adopted pursuant to Government Code Section 87300.


�  However, a public official neither makes nor participates in making a governmental decision by doing any of the following: 





Taking actions which are solely ministerial, secretarial, manual, or clerical;


Making appearances as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official's personal interests;


Taking actions relating to his or her compensation or the terms or conditions of his or her employment or contract.  In the case of public officials who are ‘consultants,’ as defined above, this includes actions by consultants relating to the terms or conditions of the contract pursuant to which they provide services to the agency, so long as they are acting in their private capacity.  (Regulation 18700(d).)


�  However, an official is not attempting to use his or her official position to influence a governmental decision if he or she does any of the following:





Appears in the same manner as any other member of the general public before an agency in the course of its prescribed governmental function solely to represent himself or herself on a matter which is related to his or her personal interests.  An official's "personal interests" include, but are not limited to, an interest in real property which is wholly owned by the official or members of his or her immediate family; a business entity wholly owned by the official or members of his or her immediate family; or, a business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control;


Communicates with the general public or the press;


Negotiates his or her compensation or the terms and conditions of his or her employment or contract;


Prepares drawings or submissions of an architectural, engineering or similar nature to be used by a client in connection with a proceeding before any agency.  However, this provision applies only if the official has no other direct oral or written contact with the agency with regard to the client's proceeding before the agency except for necessary contact with agency staff concerning the processing or evaluation of the drawings or submissions prepared by the official;


Appears before a design or architectural review committee or similar body of which he or she is a member to present drawings or submissions of an architectural, engineering or similar nature which the official has prepared for a client if the following three criteria are met:  (A)  The review committee's sole function is to review architectural or engineering plans or designs and to make recommendations in that instance concerning those plans or designs to a planning commission or other agency;  (B)  The ordinance or other provision of law requires that the review committee include architects, engineers or persons in related professions, and the official was appointed to the body to fulfill this requirement; and  (C) The official is a sole practitioner.  (Regulation 18700.1(b).)  








