                                                                    September 24, 1998

James R. Sutton

Nielsen, Merksamer, Parrinello, Mueller & Naylor, LLP

591 Redwood Highway, #4000

Mill Valley, California  94941

 Re:  Your Request for Advice

         Our File No. A-98-202
Dear Mr. Sutton:

This letter responds to your request on behalf of your client, the California Republican Party (CRP), for advice regarding the provisions of the Political Reform Act (the “Act”).
 

I.  QUESTIONS
1.  Do the “licensing fees” paid by the credit card company to the CRP constitute contributions to the CRP? 

2.  If the licensing fees are contributions, is the source of the contributions the credit card company or the cardholders?

II.  CONCLUSIONS
1.  The licensing fees received by the CRP are contributions to the CRP, although some set-off for use of the CRP’s mailing list may be warranted.  

2.  Based on the facts presented, we are unable to determine the source of the contributions.  

III.  FACTS
The CRP is considering a fundraising program, whereby a credit card company would issue a credit card with the CRP's name and logo, and would solicit CRP's members and supporters as new credit card customers, using CRP mailing lists and events.  In exchange for access to a new market of potential customers, the credit card company would pay the CRP a "licensing fee."  The licensing fee will be an amount equal to 3 to 5 percent of every new customer's monthly credit card bill, as well as a single fee of $1 to $2 for each new account opened.  These fees will be paid by the credit card company out of the company's receipts from cardholders and merchants.  Although the cardholder's bill will never contain an itemization of the amount of fees paid by the credit card company to the CRP, the cardholder will be aware that this his/her use of the credit card will benefit the CRP financially, because that fact is part of the solicitation presented to the would-be cardholder by the credit card company.

IV.  ANALYSIS
The issues may be stated simply.  Are the funds paid to the CRP by the credit card company political contributions?  If all or some part of the payments are contributions, who is the reportable source?

A.  The Licensing Fees are Contributions Under the Act.  

“Affinity group” fundraising programs, like the one about which you inquire, have become an extremely popular fundraising tool over the past twenty years.  There are several variations on the theme.  Generally, the organization may agree to:  (1) provide the credit card company with its membership lists, (2) authorize it to use the organization’s name and goodwill to solicit the persons on those lists to apply for affinity group credit cards from the company, and/or (3) provide marketing support for the credit card program (e.g., place credit card applications at organization events and mention its endorsement and support of the card). 

In return, the credit card company may agree to:  (1) allow the organization to mail materials to credit card holders in the monthly billing statements, (2) pay a one-time fee for each member who signs up, (3) pay a percentage of actual card holder sales volume, and/or (4) pay a percentage of the finance charge balance on members’ accounts.

People simply do not often write checks and mail them to the Party.  Many potential contributors seem to need a speaker, a plate of food, or a credit card with an elephant on it to entice them to contribute.   Affinity programs may thus be understood as simply one of numerous creative ways in which a Party can entice contributors.  

In your advice request, you contend that the financial transactions involved in the affinity group program should be characterized in terms of two “arms length” business transactions.  First, the contract between the CRP and the credit card company, and second, a separate contract between the cardholder and the credit card company.  You argue that adequate consideration is provided by both parties in both relationships; therefore, no contributions, as defined in Regulation 18215 and Section 82015, result.  This is a plausible argument.  Undoubtedly, professional accountants and economists could characterize the affinity group program in any number of ways.  

However, when examining such a fundraising scheme, one must not become so immersed in its details that one loses sight of the “big picture.”  The “big picture” is this:  an intrinsically political entity, a state Party committee, is raising money to be spent for political purposes.  Whether it does so by fundraising dinners, affinity programs, book sales, telethons, simple pleas for a check, or whatever, the ultimate aim is the same: raising money for political purposes.  Although the Party may behave in some respects like an entrepreneurial or commercial actor, one must never allow that behavior to obscure the Party’s intrinsically political nature.  

Turning from this general discussion to a more specific analysis, we begin the Commission’s regulatory definition of  “contribution”:

   “(a)  A contribution is any payment made for political purposes for which full and adequate consideration is not made to the donor.  A payment is made for political purposes if it is:

  
 ...





   
   (2)  Received by or made at the behest of the following or any agent thereof:

   
   (A)  A candidate; 

   
   (B)  A controlled committee;

   (C)  An official committee of a political party, including a state central committee, county central committee, assembly district committee or any subcommittee of such committee; ....”  (Regulation 18215 [emphasis added].)

In a nutshell, a contribution is a payment for a political purpose for which adequate consideration is not made.  The classic paradigm is, of course, a direct payment from contributor to committee (i.e., contributor writes check to Party).  However, even if the contributor’s money follows a route more circuitous than a simple mailed check, it is no less a contribution.  We do not wish to curtail creative fundraising practices, but we would be abdicating our duty to liberally construe the Act if we allowed large sums of money to be deposited into the Party’s coffers without proper disclosure of the sources of that money.   Thus, we conclude that the money raised by a Party or other committee by means of any affinity credit card program is a contribution to the Party or committee.  The CRP may deduct from the licensing fees (in the first month, or amortize it over a period of months) the fair market value of the mailing list.  That appears to be partial consideration for the fees in the contract.

B.  Possible Sources of the Contributions.
Given that the funds received by the Party by means of the affinity program are contributions, the next issue is determining the source of the contributions.  There are two possibilities.  

1.  The cardholders may be the contributors.  

The money the Party raises under the affinity program must come from somewhere.  One obvious possible source of the contribution is the cardholder.  (Indeed, the “affinity” from which the program derives its very name is the affinity between the Party and the cardholder.)  One obvious source of the money flow to the Party’s coffers are the higher annual fees, higher interests rates, and shorter (or nonexistent) interest accrual grace periods that affinity cardholders almost always tolerate to hold the card.  These features tend to make the affinity cards more lucrative to the credit card companies.  This, in turn, makes the companies willing to pass some of the extra money generated by the programs to the affinity sponsor to make the affinity scheme possible.   Finally, in most cases, even if the cardholder does not understand the minute details of the economic arrangement, he/she knows that the use of the affinity card (whether by that person, or by someone authorized by him/her) will benefit the CRP financially, and “but for” the use, the CRP would not obtain the “licensing fees.” 

In the Zerbe Advice Letter, No. I-95-146, we advised about a similar affinity group program.  In Zerbe, a committee entered into an affinity agreement with a telephone company.  The telephone company advertised the committee’s involvement as a means of soliciting new subscribers.  Persons subscribed to the telephone company’s services with the understanding that an amount determined as a percentage of their bill (usually three percent) would be given by the telephone company to the committee.  On those facts, we advised that the entire amount attributable to each subscriber that is given by the telephone company to the committee constituted a contribution to the committee from the subscriber.  (Zerbe, supra.)

The Oviedo Advice Letter, No. A-97-191, presented facts essentially similar to those presented in Zerbe, and we again advised that the entire amount attributable to each subscriber that is given by the telephone company to the committee is a contribution from the subscriber.  We added that the telephone company must collect and timely provide to the committee all information needed by the committee to meet its reporting obligations.  

In your advice request, you refer to the Faller Advice Letter, No. I-96-032.  In Faller, a PAC wanted to enter a marketing program with a home and health products company.  The PAC would refer the company to its members; in return, the company would pay the PAC a percentage on all products purchased by PAC members, plus a “monthly override” on all goods sold by the company.  We advised: 

“The payments [to the PAC from the company] will be considered contributions under the Act unless, in the normal course of business, the company enters into marketing agreements with other individuals or organizations on the same terms available to the committee.”
The advice in the Faller Advice Letter, upon reflection, is incorrect.  A contribution is no less so merely because the contributor is also making similar payments to others.  Regulation 18215 is clear that payments received by a Party committee are contributions, in the absence of adequate consideration.  The statement in that letter that there is no contribution if the affinity-type arrangement is offered to other individuals or organizations on the same terms available to the committee fails to take into account the critical considerations explained above.  Where the purchaser of the products knows that his or her purchases will benefit the committee, and but for those purchases the committee would not have received the benefit, the purchaser has made a contribution to the committee.

Faller, supra, is hereby superseded in its entirety, and should not be relied on as advice of the Commission.
If the cardholders are indeed the source of the contributions, the credit card company would be an intermediary.  (See Regulation 18215(b)(1).)

2.  The credit card company may be the contributor.  

We note that the Federal Election Commission considers the credit card company to be the source of the contributions in affinity group credit card arrangements.  (FEC AO 1979-17.)  While this scenario seems unlikely, it is logically possible.  If this is so, the CRP may again deduct from the licensing fees (in the first month, or amortize it over a period of months) the fair market value of the mailing list.  That appears to be partial consideration for the fees in the contract.

3.  We do not have sufficient facts to determine the source of the contribution under the program described in your letter.  

As explained above, there seems to be two possible sources of the contributions that result from an affinity fundraising program.  Ultimately, determining the source of the contributions in an affinity program depends heavily upon the facts of each case.  Pertinent information would include the contract between the Party and the credit card company, the wording of the solicitation to potential cardholders, the credit agreement between the cardholder and the credit card company, and the reasonable inferences drawn therefrom about the cardholders’ understandings and intentions.  In this case, we do not have this information, and cannot draw a final conclusion.   
In closing, note that, to our knowledge, the Commission itself has never grappled with this situation.  If you disagree with our analysis, we encourage you to solicit the Commission’s opinion.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  This does not mean that the Party may sell books, for example, without the entire sale price constituting a contribution from the purchaser.





