                                                                    October 15, 1998

Colleen C. McAndrews

Bell, McAndrews & Hiltachk

1441 Fourth Street

Santa Monica, California  90401

 Re:  Your Request for Advice

         Our File No. A-98-203
Dear Ms. McAndrews:

This letter is in response to your request for advice on behalf of the member companies of Independent Energy Producers (“IEP”) regarding the provisions of the Political Reform Act (the “Act”).
  

QUESTION
Does an aerial tour for state legislators of various alternative energy sites designed to educate the officials about energy issues meet the “informational material” exception to the definition of a gift pursuant to Regulation 18942.1?

CONCLUSION
The aerial tour described by you is “informational material” and thus not a reportable gift because the tour is designed to convey information to participating legislators, aerial viewing is the only way under the circumstances to convey the information, and the information will assist the legislators in performance of their official duties. 


FACTS
IEP is a trade association representing the interests of developers and operators of independent energy facilities, as well as independent power marketers.  IEP’s member companies are involved in cogeneration, wind, solar, hydro, biomass, and geothermal technologies.

Several member companies of IEP wish to provide a day-long tour of several alternative energy sites to a group of state legislators.  The proposed tour will be by chartered aircraft, including use of an airplane and helicopter.

The proposed tour will convey information related to the technological and geographical diversity of the alternative energy industry.  The tour will educate the officials as to the environmental characteristics of wind, geothermal, biomass, solar and cogeneration technologies.  The tour is designed to explain the complexities of projects that involve many square miles of resource development as well as many linear miles of electric transmission lines and pipeline development.

The tour is designed specifically for legislators, and is structured to convey information to the attending officials.  The tour will enable the officials to deal with legislation related to alternative energy.  The following legislators will be invited to join the tour:  Bill Campbell, James Brulte, Bill Leonard, Antonio Villaraigosa, Ross Johnson, Roderick Wright, and Steve Peace (“the Legislators”).  Each of the Legislators sits on one or more of the following committees:  Assembly Utilities & Commerce, Assembly Rules, Assembly Rules and Appropriations, Senate Energy, Utilities & Commerce, Senate Appropriations, or Senate Industrial Relations.  The Legislators will be accompanied by Jan Smutny-Jones, Executive Director and General Counsel of IEP, who, along with representatives from the alternative energy sites, will narrate the tour.  Written materials will also be provided.

The tour is limited to aerial viewing, and will take special paths through various counties to acquaint the Legislators with alternative energy systems and routes.  An aerial tour is the only means of conveying the sweep of the wind resource area development, the concentrated and remote nature of geothermal resource development, and the complexity of land use issues associated with related fuel and transmission lines.

The tour is divided into several legs, with four specific aerial viewings.  First, legislators will be picked up at the Sacramento Airport at approximately 8:30 a.m.  They will travel by airplane from Sacramento to Marysville.  This leg will include an aerial tour of a new transmission line route essential to the development of a new power plant and a view of existing related transmission lines.  The transmission lines should be viewed from the air to permit legislators to grasp the complexity and multitude of the high voltage transmission lines that overlay the state of California.  The transmission lines require legislative attention so that upgrades to the current system can be implemented to maintain reliability in electrical service.  After arriving at the Marysville airport, the group will tour Calpine’s Greenleaf Cogeneration Plant and drive by a proposed new power plant site.

The second leg will begin at approximately 10:30 a.m.  This portion of the tour will include aerial travel from Marysville to Napa County.  During this portion of the tour, legislators will view the Altamont Pass wind resource area.  The Altamont Pass wind resource area is the origination of a significant amount of the State’s wind power.  An aerial viewing will expose legislators to unique characteristics of the wind’s movement through the Pass and the concentrated nature of wind farm development.  Such a perspective is only possible through an aerial tour.  This portion of the tour will last until approximately 11:30 a.m.

The tour will continue with a helicopter fly-over of the Geysers Known Geothermal Resource Area (GKGRA).  GKGRA covers large portions of Lake and Sonoma Counties making aerial viewing essential to an understanding of the operating facilities and nature of the resource area.  The rugged terrain makes the use of helicopters essential so that meaningful viewing is possible.  This portion of the tour will last from approximately 11:30 a.m. to 1:00 p.m.

At approximately 1:00 p.m. the group will have lunch in Sonoma.  The member companies hosting the tour will notify the Legislators of the value of the food and beverages served at the lunch which is anticipated to be well below the gift limits.   

After lunch, the group will return to the Sonoma County Airport and board an airplane for the last segment of the tour.  Included in this segment will be a fly-over of the wastewater pipeline route delivering water from the City of Santa Rosa to the GKGRA. Wastewater from this pipeline route is used to recharge the GKGRA, prolonging the viability of power plants operating in the Bay Area.  The pipeline route is visible only from the air.  The tour will conclude upon arrival in Sacramento at about 4:00 p.m.

The Legislators will travel to and from the origin of the tour at their own expense.

ANALYSIS
Section 82028 defines a “gift” as:

      “(a)  “Gift” means, except as provided in subdivision (b), any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.” 

Absent an exception, the value of the free tour provided to the Legislators is considered a

 reportable gift.  However, Section 82028 states:

   “(b)  The term “gift” does not include:

     (1)  Informational material such as books, reports, pamphlets, calendars, or periodicals.  No payment for travel or reimbursement for any expenses shall be deemed “informational material.”

We have advised that tours may fall within the “informational material” exemption where the tour was the means of conveying the information.  For example, a public official was to receive a private guided tour of a nuclear power plant.  The Commission found that the tour itself was informational material and, therefore, the value of the tour was not a gift to the official.  The Commission stated:

     “[T]he tour that is provided by PG&E, although intangible in nature, supplies information in a useful form and does not lend itself to any accompanying gratuities or special favors.”  

* * * *

     “The acquisition of adequate information is essential to sound legislative and administrative action.  It is not the purpose for the Political Reform Act in any way to interfere in the free flow of information to officials.  Only financial pressures and inducements are sought to be limited and disclosed.  See Section 81001(b).  Thetour outlined here would increase the knowledge of the legislative official and would neither be prohibited nor reportable as a gift under the Act.”  (In re Spellman (1975) 1 FPPC Ops. 16, 17-18.)

After the Commission issued the Spellman Opinion, it adopted Regulation 18942.1.  That Regulation defines “informational material” as:

   
  “[A]ny item which serves primarily to convey information and which is provided to an official for the purpose of assisting him or her in the performance of his or her official duties or of the elective office he or she seeks.  Informational material may include:

     
   (c)  On‑site demonstrations, tours, or inspections designed specifically for the purpose of assisting the recipient public officials or candidates in the performance of either their official duties or of the elective office they seek.  No payment for transportation to an inspection, tour, or demonstration site, nor reimbursement for any expenses in connection therewith, shall be deemed ‘informational material’ except insofar as such transportation is not commercially obtainable.” 

To determine whether IEP’s proposed aerial tour is “informational material” we must look at the specific facts provided by you.  First, you state that the tour has been designed specifically for the Legislators, and was structured to convey information to the officials.  This factor was considered in determining that public officials’ tour of offshore drilling platforms fit within the informational materials exception.  (Rafuse Advice Letter, No. I-91-232.)  The aerial tour described by you is designed to convey information, as opposed to providing transportation.  

You also indicate that the only way the officials can obtain the information is by aerial viewing.  You state that aerial viewing is necessary for each leg of the tour.  We determined that an aerial tour of the Sacramento Delta fit within the informational material exception.  (Barker Advice Letter, No. I-93-186.)  In Barker, the officials flew a special path over the Delta to acquaint themselves with the Delta system as a whole.  While the mode of carrying out the tour was unusual, under the circumstances it appeared to be “a reasonable means” and not “extravagant in value or nature in relationship to the information conveyed.”  Like the tour in Barker, we conclude that the tour described by you is a reasonable way to impart the information, and is not extravagant.

Next, you state that the tour is being provided to the Legislators for the purpose of assisting them in the performance of their official duties.  The facts support this conclusion given that each of the Legislators serves on one or more committees that deal with energy issues.  

Lastly, we find your facts distinguishable from other aerial tours that have been deemed to fall outside the “informational material” exception.  In the Olson Advice Letter, No. A‑85‑218,  we advised that a helicopter tour was not considered informational material where commercial helicopter flight services in the jurisdiction could also provide the same tour.  You indicated by phone that commercial flight services cannot provide the same or a similar tour to that proposed by IEP.  In the Aguilar Advice Letter, No. A‑86‑243, we determined that a helicopter tour of the East Bay Regional Park District was not “informational material” because an aerial tour was not the only way the officials could obtain the information.  You also indicated by phone that there are no roads into the areas to be toured, and thus no public access.  Again, you state that aerial viewing is the only way for the officials to acquire the information given the vast and inaccessible nature of the areas to be toured. 

Given the facts provided by you, we conclude that IEP’s proposed tour is “informational material” and thus not a reportable gift. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.


Sincerely,

Steven G. Churchwell

General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





