                                                                   September 11, 1998

Steve Tolley

Councilmember

City of Arroyo Grande

Post Office Box 550

214 East Branch Street

Arroyo Grande, California  93421

 Re:  Your Request for Advice

         Our File No. A-98-207
Dear Councilmember Tolley:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  You requested advice regarding two different governmental decisions, the first of which took place on August 25, 1998.  While the Commssion strives to respond to requests for expedited advice, we were not able to provide you with written advice prior to August 25, 1998.  Presently, we cannot provide you with advice regarding that decision since it involves conduct that has already occurred.  (Regulation 18329.)  I called you on   August 24, 1998, to provide oral advice regarding that decision and to inform you that we could not provide formal written advice.  We have provided formal written advice regarding the second decision.  See below.

QUESTION
May you participate in a governmental decision regarding the development of a 10-acre parcel acquired by the city and zoned for a park considering that your wife is a real estate agent who represents the buyer of a piece of property that is currently in escrow and within 300 feet of the 10-acre parcel?

CONCLUSION
You may not participate in any governmental decision regarding the development of the 10 acre parcel. 

FACTS
You are a councilmember for the City of Arroyo Grande (the "city").  The city is a general law city with a population of approximately 15,500.  You are employed as a police officer in a neighboring jurisdiction.  Your wife is a real estate agent.  She does not have an ownership interest in the company for which she works.

The city owns a 10-acre parcel acquired and zoned for a park.  The city council is going to determine how to develop the park and what type of improvements to install.  Additionally, the city council will consider selling a portion of the park site to fund the park improvements.  Your wife represented the buyer in a real estate transaction regarding a piece of property located within 300 feet from the park site.
  The property is under contract and is currently in escrow.  If escrow closes, your wife will earn more than $1,000 in commission income.  The governmental decisions regarding the park are scheduled to take place on October 13, 1998.

ANALYSIS
I.  Introduction
The Act was enacted by the people of the State of California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act is to ensure that public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who support them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.

II.  Financial Interests

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally,
 on the official or a member of his or her immediate family or on, among other things:

  “(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.”

 Income includes the community property interest in the income of a spouse.  (Section 82030.)  Therefore, you have a 50 percent interest in any income your wife receives or is promised.  Your wife earns commission income.  Regarding commission income, the Commission regards multiple persons as sources of income of a single payment.  Regulation 18704.3 (copy enclosed) provides the special rules for determining who are sources of commission income earned in a given sales transaction.  The following are deemed to be sources of income to a real estate agent within the meaning of Section 87103(c) when a real estate agent receives commission income from the result of a specific sale or similar transaction:

  “(A)  The broker and brokerage business entity under whose auspices the agent works;

    (B)  The person the agent represents in the transaction; and

    (C)  Any person who receives a finder’s or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.”  (Regulation 18704.3(c)(3).)

Also, please note that sources of “promised” income are also economic interests.  (Section 87103(c).)  Commission income is deemed promised when the sale is pending (i.e., the sale is in escrow).  (Teasley Advice Letter, No. A-97-545a.)  Since your wife represented the buyer in the transaction and since the sale is in escrow, your wife has an economic interest in the buyer of the land within 300 feet of the proposed park.  (Regulation 18704.3(c)(3)(B).)  Moreover, you have an economic interest in the buyer of the land since you have a community property interest of $250 or more in the income received from the buyer of the land.  (Section 82030 Hunter Advice Letter, No. A-96-172.)  Accordingly, you may not participate in the decision regarding the park if it is reasonably foreseeable that the decision will have a material financial effect on the buyer of the property.  (Section 87103(c).) 

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Any financial effect, no matter how small, will result in the standard being met as long as there is a substantial likelihood that the effect will occur. 

The buyer of the property within 300 feet of the proposed park will become the owner of the property as soon as escrow closes.  You have not provided us with any facts to suggest that escrow will not close.  Therefore, and considering the close proximity of the real estate to the park, it is substantially likely that the decision will have a financial effect on the buyer of the property.  The Commission has held that decisions that may affect development in close proximity to real property is substantially likely to have an effect on that property.  (Russell Advice Letter, No. I-95-324; Rudnansky Advice Letter, No. I-90-429.)

Materiality
The Commission has promulgated regulations that identify the materiality standards.  (Regulation 18702 et seq.)  The exact standard depends on the type of economic interest involved and whether the interest is directly or indirectly involved.  In the instant case, your economic interest is a source of income who is an individual, i.e., the buyer of the property.  Regulation 18702.1(b) provides when an individual is directly or indirectly involved.  In the instant case, the buyer of the property is indirectly involved in the decisions regarding the proposed park.  

Regulation 18702.6 provides the materiality standard for a source of income who is an individual indirectly involved in a decision.  Regulation 18702.6 provides that the materiality standard is met if any of the following applies:

  “(a)  The decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

  (b)  The decision will affect the individual’s real property interest in a manner that is considered material under [Regulations 18702.3 or 18702.4].”

You have provided no facts that suggest that the standard in subdivision (a) of Regulation 18702.6 will be satisfied.  However, subdivision (b) may be satisfied since the buyer owns property near the proposed park.  Regulation 18702.3 states that for real property located within a 300 foot radius of the boundaries of the property which is the subject of the decision, the effect is material if it is reasonably foreseeable that there will be any financial effect on the real property.  As discussed above, it is reasonably foreseeable that there will be some effect on the property given the close proximity of the park to the real property.  Therefore, you may not participate in any decision regarding the proposed park.     

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  You clarified who your wife represented during our phone conversation on August 31, 1998.


�  It does not appear that the public generally rule applies to your facts and, therefore, will not be discussed here.  For your information, see Regulation 18703. 





